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Resum

A partir del privilegiat i complert fons documental de la Diputacid del General de
Catalunya, s’estudia comparativament aquesta institucio amb relacié a corporacions
similars existents durant 1’¢poca baixmedieval i moderna a I’Europa occidental
(Brabant, Venaissi 1 Navarra). Tenint en compte la normativa recollida en el Llibre dels
Quatre Senyals, que configura el régim juridic de la Generalitat a partir de la refoma de
1413, la nostra recerca posa en valor totes aquelles disposicions anteriors compilades en
el Llibre de Vuit Senyals que van perfilar els origens i primeres passes de la Diputacio
del General de Catalunya entre finals del segle XIII i 1413. L’objectiu primordial
d’aquesta tesi ha estat plantejar i assolir un marc de recerca que ha portat a descobrir la
localitzacié d’aquest manuscrit, fins avui en dia conegut perd no identificat, que ha
donat lloc a una edicid acurada del seu contingut i a un estudi complementari de totes
les qiiestions tant técniques, juridiques com historiques que han sorgit al voltant
d’aquest document. Per altra banda, s’analitza el marc institucional on s’insereix el
Llibre de Vuit Senyals, que explica com la Generalitat és una institucié sorgida d’un
procés d’emancipacio estamental que dona lloc a una estructura i processos encaminats
a limitar i prohibir la intervencio reial en diferents materies, provocant no només a
Catalunya sin6 a altres parts d’Europa el fenomen del pactisme juridic i del dualisme
politic, qiiestio que s’exposa més detalladament mitjancant I’analisi del nomenament de
comissions estamentals.

Abstract

From the privileged and complete documentary collection of the Deputacio del General
de Catalunya, we study comparatively this institution in relation to similar corporations
existing during the late medieval and modern times of Western Europe (Brabant,
Venaissin and Navarre). Taking into account the regulations contained in the Llibre de
Quatre Senyals, which articulates the legal system of the Generalitat from the reform of
1413, our research highlights all those previous provisions compiled in the Llibre de
Vuit Senyals that outlined the origins and first steps of the Diputacio del General de
Catalunya between the end of the 13th century and 1413.The primary objective of this
thesis has been to raise and achieve a research framework that has led to the localization
of the manuscript, known but not identified, which, on the other hand, has provoked an
adequate edition of its content and a study complementary to all the technical, legal or
historical issues arising from it. The institutional framework detailed by the manuscript
is also analyzed, which explains how the Generalitat emerges from the process of
emancipation of the estates, giving rise to processes and structures aimed at limiting and
prohibiting the royal intervention in different matters, as well as giving rise not only in
Catalonia but in other parts of Europe the phenomenon of legal pactism and political
dualism, exposed in more detail through the analysis of the appointment of the
commissions of the estates.
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Prefaci

A finals dels anys setanta del segle XVI I’escriva Pere Pau Vidal entra a formar part de
I’escrivania de la Diputacié del General, convertint-se en escriva major vint anys més
tard. La seva actuaci6 ens ha arribat als nostres dies mitjancant dues de les seves obres
més importants, un inventari de I’arxiu de la Diputacié que realitza una mica abans de
posar-se al capdavant de I’escrivania, al 1596, 1 un manuscrit de normativa antiga de la
institucié que confecciona al 1611. Ambdds documents feien referéncia a un manuscrit
anomenat Llibre de Vuit Senyals que es trobava guardat en una part de 1’arxiu on hi
havia documents d’especial rellevancia per a la Generalitat i a on també s’hi trobava el
Llibre dels Quatre Senyals, document que compilava les normes que regien la
Generalitat des de la reforma de 1413, que tingué una difusi6é destacada essent impres
per primer cop al 1634 1 que fou motiu d’estudi per part de Tomas de Montagut qui
planteja la hipotesi de que el Llibre de Vuit Senyals hauria d’haver contingut la
normativa corresponent al periode de formacié de la institucio, i per tant, abans de 1413.
El manuscrit, empero, no fou localitzat, amb la gran incognita de saber qué hauria
contingut realment, quines referéncies ens donaria respecte a la jurisdicci6 embrionaria
de la Generalitat, com moltes altres més preguntes que els investigadors segueixen fent-
se sobre I’origen de la Generalitat de Catalunya.

La present tesi €s el resultat dels treballs que han portat a la localitzaci6 del Llibre de
Vuit Senyals, un manuscrit del qual la Gltima noticia que en teniem es remuntava quatre-
cents anys enrera. A partir d’ara comptem amb una conjunt d’informacié 1 dades que ens
ha permes saber que suposa I’aparicié d’aquest manuscrit, en quin context i quin fou el
seu desti durant quatre décades d’obscuritat. De la seva transcripcid6 hem pogut
respondre a certes preguntes que fins ara ens haviem fet sobre sobre el procés de
formacio de la institucid6 com a comissid delegada de la Cort. També ens ha aportat
dades sobre quina era la visid6 que es tenia de la normativa més primigénia de la
institucid, com s’hauria seleccionat 1 perque s’hauria distribuit de la manera en que
apareix al manuscrit.

Paral-lelament a aquests treballs, també s’ha plantejat contextualitzar el periode de
formaciod de la Generalitat amb el fenomen de nomenament de comissions estamentals a
altres parts d’Europa. Es tracta d’una qiiestié que han plantejat diferents investigadors
de la Generalitat, per0 que fins ara no n’haviem fet una aproximacié a I’estat de la
qiiestid ni tampoc una reflexid sobre les possibilitat que ofereix investigar aquest
aspecte; €s per aixo que s’ha proposat I’analisi de tres institucions fora del domini de la
Corona d’Aragd (Ducat de Brabant, Comtat Venaissi i Regne de Navarra).
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INTRODUCCIO

1. Plantejament i metodologia

1.1 Objectius de la tesi

L’origen del present treball es troba en la lectura i analisi dels estudis que un destacat grup
d’autors, els quals es desenvolupen al llarg d’aquesta tesi, han realitzat sobre 1’estat de la
quiestié d’una institucid que avui en dia segueix generant debat i investigacido com fou la
Diputacio6 del General de Catalunya, la Generalitat. Aquests autors formen en conjunt un bloc
de recerca sobre la institucid que ens ha permes tenir un coneixement molt profund i detallat
que ha esdevingut cabdal per a entendre la cultura politica i juridica de Catalunya i per
extensio de la Corona d’ Arago.

De tots aquests treballs n’hi ha hagut un que ha provocat 1’aparicié d’una qiiestié primordial
(i d’altres secundaries al voltant d’aquesta) que ha acabat articulant aquesta tesi, i a la qual
s’ha intentat donar resposta. Es tracta del treball de referéncia que Tomas de Montagut va
confeccionar per a I’estudi i1 edicié del Llibre dels Quatre Senyals (LQS), la compilacio de
normes que formalitzaven la jurisdiccid de la Generalitat i el régim juridic sobre les
competencies administratives i tributaries que les reformes del periode 1413-1423 li atorga, 1
que completarien les reformes posteriors de 1433, 1452 i 1455, donant lloc a un periode de
plenitud institucional! caracteritzat per la seva reafirmacié com a oOrgan independent,
permanent i central de la vida politica del Principat.

Segons Montagut, el LQS apareix degut a la influencia d’un procés previ que portaria a
I’aparici6 del Llibre dels Vuit Senyals (LVS), el qual aplega la normativa de la Generalitat
anterior a 1413-1423, un manuscrit anomenat vulgarment aixi i que la seva rad d’existir
hauria estat la d’ordenar 1 legitmitzar la practica jurisdiccional antiga del General, una qiiestio
que sorgi durant les Corts de 1413 amb I’arribada dels Trastamara a Catalunya quan Ferran |
féu atorgacio de la jurisdiccio als deputats ab certa salvetat, la qual cosa implicava que tot i
les importants reformes d’aquestes Corts, la jurisdiccio inicial de la Generalitat o dels seus
diputats no s'abroga sin6 que queda vigent amb caracter subsidiari 1 per tant serveix de base
supletoria per a la practica jurisdiccional fins que unes noves Corts no n’estimin el contrari.
Els aspectes competencials de la Generalitat van anar canviant durant les décades posteriors a
1413 fent que molta normativa dels segles anteriors quedés obsoleta, a més, al 1455 la forma
d’eleccio de diputats i oidors fou modificada, donant lloc a una nova forma de jurisdiccio, i
per tant, abandonant la practica jurisdiccional antiga. Aixo €s el que hauria provocat el
sorgiment del LQS i la compilaci6 dels preceptes de la jurisdiccid reformada de la
Generalitat.

El LQS compta amb una difusié que culmina amb la seva impressio princeps al 1634, la qual
en fixa el text canonic de 1’obra que més endavant donaria lloc a les reedicions posteriors de

I'T. de Montagut Estragués, Llibre dels Quatre Senyals, Estudi introductori, Editorial Base, Barcelona, 2006, p.
16

2 Ipid., pp. 26, 28-29.
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1683 1 1698. Aquest no fou el cas del LVS, un manuscrit que Montagut no pogué localitzar
com a tal en el seu estudi del LQS, sin6 que en féu una aproximacié mitjangant el que
considera com “llibres dels vuit senyals”, un conjunt documental que pel seu contingut
haurien guardat relaci6 amb el manuscrit en qiliestié transmetent-ne la tradicio del text, i que
haurien estat els manuscrits ACA-157, ACA-155/3 i ACA-154.% Cap d’aquests manuscrits,
empero, és el LVS, tot i que dos d’ells contenen referéncies que han esdevingut fonamentals
per a identificar el manuscrit susceptible de ser el LVS.

Arran de tot aquest plantejament, la primera qiiestio que sorgi fou queé degué passar amb
aquest manuscrit i si seria possible que encara es conservés, a on i amb quin estat per a poder-
ne fer la transcripcid i observar les particularitats del seu contingut que ens ajudaria a
respondre una série de preguntes relacionades amb aquesta jurisdiccid embrionaria de la
institucid. Del LVS no hi ha estudis més enlla de les aproximacions que n’ha fet Tomas de
Montagut. Alguns estudis s’hi han referit indirectament i sense relacionar-lo amb el LVS
quan han analitzat el manuscrit que nosaltres mantenim que ¢és el LVS. Amb tota seguretat el
que hauria provocat aquesta manca d’informacio, estudis i noticies sobre aquest document
seria les poques dades existents fins als treballs de recerca d’aquesta tesi, ja que no apareix a
cap arxiu un manuscrit intitulat com a tal, tant sols se I’anomena sense cap descripcid ni
dades complementaries als tres manuscrits anteriorment citats 1 a un inventari de principis del
segle XVII.

Una altra obra de referéncia per aquest treball ha estat 1’obra considerada com la més
important de Victor Ferro, El Dret Public Catala. Les institucions a Catalunya fins al Decret
de Nova Planta, i que fou publicat per primer cop I’any 19874 Una part important i
substanciosa d’aquest llibre es dedica evidentment a analitzar la Diputaci6é del General, una
institucid que Ferro presenta lligada a 1’execucio dels pactes convinguts entre els bragos i el
rei en els periodes que separaven la celebraci6 de les Corts, i que necessitaven de gestions
que dificilment es podien dur a terme durant els dies en que es celebraven aquestes reunions,
un aspecte que podia fer perillar les obligacions contractuals assumides com eren la
recaptacio 1 pagament dels donatius concedits al monarca. La solucido fou la creacio de
comissions reduides representatives dels estaments, ocasionals i de curta durada en un
principi, que durien a terme aquestes gestions 1 que segons Ferro no foren un recurs exclusiu
de Catalunya, sind que també aparegueren a altres paisos on esdevingueren institucions
regulars 1 permanents, i a on tingueren poders fiscals i financers, d’observanca del dret i
control de 1’administraci6 reial. Menciona, sense donar detalls i assenyalant que hi hauria
altres exemples, la Diputacié de la Dieta del Sacre Imperi romano-germanic, le Verordnung
del ducat de Baviera, la Comissio restringida dels estaments de Wiirttemberg, el Col-legi dels
Consellers Diputats d’Holanda, els Sindics généraux o I’Abregé des Etats d’alguns estats
provincials de Franca; tot destacant que les diputacions dels estats de la Corona d’Aragd
gaudiren d’una estabilitat, grau d’estructuracid i importancia administrativa i politica

3 Ibid., 29, 32-33.
4 Des de llavors hi ha hagut varies reedicions o reimpressions que no han alterat el seu contingut, la darrera,

pero, és la que 'IEC publica al 2015 que suposa la modificaciéo de 1’index, amb criteris aliens als de 1'autor.
Utilitzo tant la primera edicio com la darrera, especificant quan empro la del 2015.
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extraordinaria, sobretot en comparacidé amb el paper més reduit que jugaren algunes
homologues de la resta dels regnes hispanics com fou la castellana.’

Aquesta observacid va fer sorgir una segona qiiesti6. Com s’ha dit abans, avui en dia
comptem amb una visié molt amplia del que fou la Diputacié del General i del rol important
que juga a nivell politic, economic i social, com també del que representa per al sistema
institucional i juridic de Catalunya i de la Corona d’Arag6. El que ens manca €s una primera
aproximacié comparativa de la Generalitat dins un context europeu, que ¢és el segon objectiu
d’aquest treball, que ens hauria d’ajudar a amplificar el coneixement sobre el fenomen de les
comissions o institucions delegades, explorar les seves similituds i diferéncies, i determinar
quina situacié i grau d’exclusivitat hauria experimentat la Generalitat al voltant d’aquest
fenomen.

Val a dir que Victor Ferro no fou el primer en reflexionar sobre aquesta qiiestio en el segle
XX. Ferran Valls 1 Taberner ho planteja aprofitant la resposta al discurs de recepci6 a la Reial
Académia de Bones Lletres de Barcelona d’Antonio de la Torre y del Cerro, pronunciat el 18
de novembre de 1923, un important discurs on exposaria les seves investigacions (i
divergencies amb una serie d’autors de referéncia del moment) sobre els origens concrets o
aproximats de la Deputacio del General de Catalunya, assenyalant la necessitat d’estudis que
aprofundissin en la matéria ja que per aquella €época considerava que la seva historia era
“imperfectament coneguda”, especialment en tot allo relacionat amb la confusa historia dels
seus origens degut a que les principals obres del moment eren les de la seva eépoca de maxim
esplendor.b

Considerava Valls 1 Taberner sobre la diputacio, tot afirmant que efectivament hauria estat
estudiada amb grans imprecisions tal i com demostrava de la Torre, que la institucié fou la
més tipica de I’antiga organitzaci6 politica de Catalunya, perd que no fou exclusiva:

L’origen de la Diputacio del General de Catalunya, essent principalment de caracter
fiscal, resulta semblant al de certs organismes que es dibuixaren i es constituiren per analoga
causa en algunes grans regions franceses, no arribant, pero, aquells a aconseguir una tan
forta vida propia, desenvolupament tan ple i poderds, ni una altra complexitat de funcions
com la nostra institucio.

Es referia, doncs, a aquells territoris en que les reunions derivades de la cort feudal i en
origen consultives es tranformaren finalment en assemblees politiques i deliberants,
d’autoritat i atribucions reconegudes, definides i que el seu principal tret fou el d’atorgar
subsidis al monarca, amb condicions previes que solien fonamentar-se amb la presentacio de
greuges, tot intervenint posteriorment amb la recaptacid d’aquests ajuts mitjangant delegats.
Les Corts catalanes, llavors, podrien ésser comparades amb alguns dels principals estats
provincials francesos com Bearn, Bigorre, Languedoc i Provenca; si bé reconeguent que el
cas catala hauria gaudit d’una participacio legislativa més important i directe, d’apariéncia

3 V. Ferro Poma, El Dret Piblic Catala. Les institucions a Catalunya fins al Decret de Nova Planta, Societat
Catalana d’Estudis Juridics, Barcelona, 2015, pp. 287-288.

6 A. de la Torre y del Cerro, Origenes de la “Deputacié del General de Catalunya”, Discursos leidos en la Real
Academia de Buenas Letras de Barcelona, Atlas Geografico, Barcelona, 1923, pp. 71 11.
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més avancada, de desenvolupament i atribucions de major amplitud, autoritat més
substantiva, i d’una arrelament més profund dins 1’estructura del pais.

Plantejava les analogies que podrien sortir fixant-se amb els treballs de Dognon’ sobre
Languedoc, del qual en destaca que aquest territori n’hauria pogut rebre “exemples de
llibertat” de Catalunya; de Cadier sobre Bearn®, on hi hauria hagut comissions permanents
com 1’Abrégé des Etats i els Auditeurs des comptes; 1 de M. Denizet (que encara no havia
publicat la tesi) sobre Provenca i que proporcionaria dades sobre la Comission intermédiaire i
Ausidors de comptes dels estaments’. Exemples que en definitiva el portarien a reflexionar
sobre la necessitat d’estudis comparatius que poguessin determinar de la manera més precisa
quins elements hauria tingut la Generalitat en comt amb altres insitucions similars, quines li
haurien estat propies, com també si hauria pogut rebre o escampar influéncies.!”

No ¢és extrany que I’autor es fixés en aquest conjunt d’autors que durant els primers anys del
segle XX, alguns vinculats o influenciats per ’Ecole Nationale des Chartes, realitzaren
treballs sobre aquesta tematica i que tingueren molta repercusio, la majoria dels quals encara
avui en dia segueixen éssent la base dels estudis més actuals.

1.1 Justificacio

Les aportacions d’Antonio de la Torre han servit de guia per a investigar [’origen més o
menys aproximat de la Generalitat. L’analisi dels diferents teorics 1 de la principal
documentacié coneguda fins en aquell moment el portaren a la conclusi6 de que la institucid
dificilment hauria existit abans de la finalitzacié del regnat d’Alfons el Benigne (1327-1336).
Es basava amb les segiients dades: 1) I’auxilium de tres anys demanat a Montso al 1289 amb
el nomenament de receptors i conservadors, juntament amb els petitores i1 levadors locals; 2)
la cisa per a dos anys demanada a Barcelona al 1292 amb el nomenament dels ordenatores,
distribuitores 1 consiliarii; 3) la col-lecta de 1300 de cinc anys per a pagar dues-centes mil
lliures per a redimir el bovatge nomenant els levatores 1 congregatores; i 4) el servei de dos
anys requerit a Barcelona al 1323 1 amb la recaptacio assignada als collidors de vegueria amb
el notari i els collidors subrogats, la despesa a quatre distribuidors i pagadors, i el compte a
carrec de sis comptadors o reebedors dels comptes. Tots ells exemples que mostraven que
aquests organismes recaptadors temporals en cap moment s’haurien anomenat diputats o
Diputacié. Segons A. de la Torre, les necessitats economiques de Pere el Cerimonids
(1336-1387) haurien provocat la concessié de nous ajuts quan encara no s’havien acabat de
recaptar els anteriors, fent que aquests organismes deixessin de ser temporals.'!

Els autors contemporanis de referéncia també coincideixen en que els anys de Pere el
Cerimoni6s son els anys centrals del desenvolupament de la institucid, com també que els

7 P. Dognon, Les institutions politiques et administratives du pays de Languedoc du XIII e siécle aux guerres de
religion, Toulouse, 1895.

8 L. Cadier, Les Ftats de Béarn depuis leurs origines jusqu'au commencement du XVIe siécle, Paris, 1888.
9 Denizet, Les Etats de Provence des origines a 1481, Thése manuscrite, Ecole des Chartes, 1921.

19 1bid., pp. 56-60.

I A. de la Torre y del Cerro, Origenes de la “Deputacié del General de Catalunya”, pp. 51-52.
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primers simptomes d’autonomia financera son els descrits per A. de la Torre, com bé
analitzen Maria Teresa Ferrer i Mallol'?, Albert Estrada-Rius, qui parla de les comissions de
1289 i 1292 “fundadores” de la Deputacid del General'®; o Manuel Sanchez i Pere Orti que
fins i tot situen els primers indicadors d’autonomia fiscal en la cisa de 1288.'4

Una investigacio sobre el LVS ens podria respondre quina fou la seva intencié compiladora,
com també quines haurien estat les normes considerades com les més primigenies pel
compilador, informacié que podria ser comparada amb les teories que s’han anat formulant
fins ara quant a la ubicaci6 aproximada del punt de partida del desenvolupament institucional
de la Generalitat. També ens podria portar a 1’edici6 princeps del manuscrit, mostrant les
particularitats tant codicologiques com de contingut per a poder respondre preguntes com qui
hauria estat 1’autor o qui n’hauria ordenat la seva confeccid, quina seria la datacid
aproximada, la relacié amb altres manuscrits o el context en que hauria estat confeccionat,
entre d’altres aspectes. Aquest plantejament ha permes la creacid del projecte de Doctorat
Industrial entre el Seminari permanent 1 interuniversitari de recerca d’Historia del Dret Catala
“Josep Maria Font i Rius” (SFR)" i I’Editorial Barcino, entitat de llarga trajectoria
especialitzada en I’edici6 de textos medievals; vertebrant d’aquesta manera el primer projecte
d’historia del dret d’aquesta tipologia, suposant un recolzament cientific, economic i
interdisciplinar que ha permés un intercanvi d’experiéncies a nivell de recerca no només
limitat a I’ambit catala, sindé tamb¢é Europeu i internacional.

Quant als plantejaments de F. Valls i Taberner i V. Ferro, si bé molts autors actuals han
proporcionat algunes referéncies sobre el fenomen de nomenament de comissions
estamentals més enlla del domini de la Corona d’Arago, el fet és que no s’han facilitat dades
sobre quines haurien de ser les pautes a seguir per a aquestes analisis, comparacions, ni
criteris tals com I’origen, la naturalesa o les diferents families que podrien haver existit. La
profunditat del coneixement que es té de la Diputacié del General contrasta amb la poca
informaci6 que es té des d’un punt de vista comparatiu més enlla de les seves homologues
dels territoris hispanics. Es per aixo que I’estudi d’un manuscrit lligat a les normes més
primitives de la jurisdicci6 de la Generalitat hauria d’anar acompanyat d’un plantejament
comparatiu que ens pogués donar una idea d’aquest fenomen a la resta d’Europa 1 de les
seves caracteritiques durant els anys més immediats com també posteriors en que la institucid
es comenga a gestar, enfocament que no només ens hauria de donar dades sobre el
desenvolupament d’aquest fenomen, sin6 també una reflexié entorn a la situacié de la
Generalitat dins aquest, com ja s’ha indicat anteriorment.

El plantejament de la recerca no ha pogut evitar trobar-se amb la problematica d’un
enfocament que d’entrada partia de la incognita de saber si el LVS podria existir actualment,

12 M. T. Ferrer i Mallol, El naixement de la Generalitat de Catalunya (1359-1413) dins Historia de la
Generalitat de Catalunya, dels origens medievals a [’actualitat, 650 anys, Generalitat de Catalunya - Institut
d’Estudis Catalans, Barcelona, 2011, pp. 20.

13 A Estrada-Rius, Els origens de la Generalitat de Catalunya (la Deputacié del General de Catalunya: dels
precedents a la reforma de 1413, Tesi Doctoral, 2001, p. 205 i ss.

14 M. Sanchez Martinez i P. Orti Gost, Corts, Parlaments, i fiscalitat a Catalunya, pp. 3-4.

15 Grup de recerca reconegut per ’AGAUR (Generalitat de Catalunya) amb referéncia a I’inici del projecte
2014-SGR-295 i actualment 2017-SGR-1238.
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quins problemes se’n podrien derivar de [’estat de conservacid documental i quins
condicionants presentaria tota altra qiliestié arxivistica. A aix0 se li ha d’afegir la manca
d’informacio i estudis en profunditat sobre el fenomen de les comissions estamentals a nivell
europeu, un aspecte que poc té a veure amb el dinamisme investigador que ha provocat la
Generalitat de Catalunya i les altres institucions del Principat i de la Corona d’Aragd, gracies
a les facilitats que ofereix la conservacié de I’immens conjunt documental que ha arribat fins
als nostres dies, privilegi del que no poden gaudir altres paisos, fent que les innovacions més
importants en aquest sentit es produissin a principis del segle XX i que des de llavors no
s’hagi pogut aportar molt més en la majoria dels casos.

1.2 Proposta

Aquest treball es divideix en dues parts. La primera exposa els treballs de recerca realitzats a
I’Universitat de Mont-real sota la direccid del professor Michel Hébert, i al Corpus Christi
College de la Universitat d’Oxford sota la direccié del professor John Watts; treballs que han
permes obtenir una panoramica de 1’estat de la qiiestio sobre la particularitat dels
nomenaments de comissions estamentals més enlla del Principat de Catalunya i la Corona
d’Arago, 1 que es presenten a mode d’introducci6 a I’analisi comparatiu i de contextualitzacio
d’aquest fenomen mitjangant I’estudi de tres casos:

1) EI Consell de Kortenberg del Ducat de Brabant (Sacre Imperi Roma).

2) Els elegitz i auditors del Comtat Venaissi (Estat Pontifici).

3) La Diputacido del Regne de Navarra (Regne independent unit personalment a la
Corona de Castella).

Els criteris emprats per a la seleccido havien de tenir en compte primer de tot I’estat de les
investigacions sobre la Diputacié del General fins a la realitzacio d’aquest treball. Es per aixo
que primer es diposa una sintesi de les principals aportacions a la génesi de la Generalitat que
han servit de parametres comparatius no només per a guiar aquesta primera part de la tesi,
sind també la segona part, la qual tampoc podia ignorar la base de coneixement actual com a
punt de partida. El Consell de Kortenberg fou un dels primers casos de nomenament
d’aquestes comissions al 1312, i per tant, s’ha tingut en compte tant el criteri temporal 1 el
geografic, com també les particularitats inicials que presentava i la seva representativitat del
fenomen a la regio. El mateix ha succeit amb el cas del Comtat Venaissi, territori que registra
un primer intent de nomenament d’una comissio estamental a 1’any 1303, tot i que per
qiiestions documentals el seu desenvolupament efectiu no es pot situar fins a partir de 1399.
Finalment s’ha triat la Diputacié de Navarra com exemple de regne peninsular hispanic no
pertanyent a la Corona d’Aragd, el qual presenta unes caracteristiques peculiars degut a la
seva subjeccid a la Corona de Castella, de cultura politica i juridica considerada diferent a
aquella dels territoris forals. Els tres casos presenten notables diferéncies d’arrel variada, pero
juntament amb la Generalitat donen una perspectiva general dels diferents casos que es poden
arribar a analitzar de manera més compresiva en un futur. Aquesta part de la tesi s’ha escrit
en anglés en compliment dels criteris establerts per a 1’obtencio de la mencid internacional al
titol de doctor regulats per RD 99/2011.
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En la segona part de la tesi s’exposen els treballs realitzats arran del plantejament de recerca
sobre el LVS i com a resultat del desenvolupament del projecte de Doctorat Industrial. Es la
part més important d’aquesta tesi degut a que ha donat capacitat investigadora al dit projecte
fent que diferents enfocaments de recerca s’hagin pogut organitzar entorn aquest
plantejament. Consta d’un estudi introductori on es despleguen totes les pautes i criteris que
s’han seguit per a la localitzacié del manuscrit, d’'una presentacid sumaria critica del
contingut, els criteris de transcripci6 i I’edicié del manuscrit, part final de la tesi.

La metodologia emprada en aquesta tesi ha estat per una banda aquella propia de la recerca
arxivistica, la qual ha guiat la segona part de la tesi centrada en el LSV, i que també ha tingut
en compte aspectes de la critica textual; i per I’altra el métode comparatiu i deductiu que ha
guiat I’analisi del fenomen de nomenament de comissions estamentals a partir del segle XIV,
que ¢és la primera part i que mitjancant aquesta es proposa, d’una banda, la introducci6 a
I’estudi d’aquestes institucions mitjangant la informacié de que es disposa actualment, i per
I’altra la contextualitzaci6 del fenomen en relaci6 a la segona part de la tesi degut a que esta
relacionada amb el periode de formacio de la jurisdiccié de la Generalitat.






PART I

1. Current State of Research

In a theocratic society dominated by political iuscentrism, the idea of the Estates or orders as
a subdivision of the entire Christian people would be the key to the configuration of the
medieval and modern parliament. The Estates, globally presented with equivalent
expressions, such as gemeral in the Mediterranean Crown of Aragon, or the kingdom's
community in England, were to be the fundamental element of this construction: the whole
community or general represented through its maiores and meliores, and, therefore, by means
of its major et sanior pars. General or community, two words defining a territorial
significance, which, as of the 13th century was related to the representative entity which links
all constitutive elements of political society.!® The emergence of the European sittings of
parliament has been considered as the creation of spaces of liberty, establishing forms of
dialogue, negotiation and exchange between a prince and a represented political body. This
exchange is characterized by a complex wordplay, performing the transaction between a
monarch that would never own an absolute power, and the power of subjects who would
never radically dispute the royal competencies. These were assemblies based on a political
exchange and had a common and fundamental feature: a conditional subsidy offered after
redress of grievances. Parliamentarism shows political communities oriented to a consensus
through exchange and negotiation, with a political body as a base, and, therefore, a
community before the sovereign power, which sets up a representative assembly to send a

collective and unanimous voice to its prince "pour le proufit de la chose publique”."’

The birth of this practice has an important background, the access of city representatives to
this dynamic, thereby introducing a new territorial seat and emergent social group during the
13th century. The Third Estate played a fundamental role regarding the representation and
consent of new fiscal practices in the 14th century, provoking a kind of fiscal contract,
seeking to establish a veto right over most of the subjects. Periodicity, permanent
commissions or deputations, and the obligation to consent or grant through petition of
grievances describes a scene that was to transform the simple fiscal contract into a complex
political agreement.'®

This is the approach adopted for the introductory part of this thesis, through the analysis of
the three proposed cases, and starting with the Catalan example, which forms the focus of this
thesis from the second part onwards. Although these are cases with notable differences
between them, they have points of connection that indicate three aspects to consider before
starting the analysis and that are related to the problems presented by the interpretation of
certain concepts with a contemporary perspective. 1) Representation. With regard to the
principle, Professor Victor Ferro talks of the Estates as the expression of the territorial
jurisdictions, which, due to their political, economic and military importance, could not be

16 M., Hébert, Parlamenter. Assamblées représentatives et échange politique en Europe occidental a la fin du
Moyen Age, Editions de Boccard, Paris, 2014, p. 254.

17 Ibid., pp. 14-15, 71,74.
18 Ibid., p. 7.
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ignored by the monarch. Therefore, it was not a principle of representation based on a
corporatist idea, but rather on the notion of jurisdiction.!” M. Hébert considers that the
conformation of the medieval assemblies cannot be observed as spaces of opposition because
the processes of election and deliberation are under the concept of co-government. Medieval
parliamentary assemblies cannot be considered democracies in the style of 19th-century
liberalism, although these did use the medieval tradition of their courts and parliaments to
justify their political representation. The medieval political pact is not a constitutional pact in
a contemporary sense, where there is a formal renunciation of the prerogative of sovereignty
intended to provoke a properly legislative assembly. The medieval parliament is a constituent
forum, a balance between powers and expression of values and rights. Medieval
parliamentarism, then, is a set of regular processes, a development of actions and acts of
communication, a symbolization of the political relationship, a practice and a culture through
political communities founded on the values of exchange, pact and consent, making it a
culture rather than a phenomenon established by law and right.?°

2) Taxation. In line with this last approach would be the application of current fiscal and tax
terminology to medieval concepts. Tomas de Montagut defends the idea that it is impossible
to establish certain analogies. Many authors apply impot direct, indirect and other terms to
medieval taxation. The medieval doctrine formulated the tax system through the munera
concept. This concept, developed, by the ius commune lawyers, was linked to the medieval
concept potestas, under the res publica christiana political theory. Hence, any analogy
between the general legal principles of a constitutional tax system and a medieval one should
take into account that the current technical language used for an explanatory and interpretive
analysis lacks historical, moral and religious considerations, making it difficult to deal
effectively with a system whose legitimization was far from being a secular, liberal,
democratic and social state. Moreover, the current taxation dynamic belongs to a self-
sovereign society, inside a financial and monetary economy where all citizens have to comply
with their tax obligations, and where this obligation does not carry a specific benefit for the
taxpayer. The medieval munus configured the royal and municipal tax system for a society of
two powers: the spiritual and the temporal. Different political Christian organizations
represented this society through their different potestas and jurisdictions, where the religious
view of law led to the subordination of taxes to Christian natural law. Therefore in a context
where taxes must be fair and guided by the principle of “just cause”, this generated a right to
object, as well as exempt parties such as the Church. On the other hand, the medieval
economy was poorly monetized, and public contributions were based on munera and dona,
always generating under the ius commune doctrine the obligation to provide a specific benefit
to taxpayers.?! Thanks to the Catalan lawyer, Jaume Callis, we have a comprehensive view of
the process of the reception of the tax law in the Crown of Aragon, as well as how the
municipal tax system was constructed through mainly (i) personal or mixed taxes; (ii)

19 V. Ferro, EI Dret Public Catala, pp. 203-205.

20 M. Hébert, Parlamenter. Assemblées représentatives et échange politique en Europe occidental a la fin du
Moyen Age, Editions de Boccard, Paris, 2014, pp. 583-590.

21 T. de Montagut Estragués, La doctrina medieval sobre “munus” y los “comuns” de Tortosa, Libro homenaje

in memoriam Carlos Diaz Rementeria, Universidad de Huelva, 1998, pp. 479-482.
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patrimonial taxes acting as impositions; and (iii) financial resources, the public debt.?’ In
sum, through this approach, it would probably be more accurate to refer to direct taxes as
personal taxes, and patrimonial taxes instead of indirect taxes.

3) Finally, it should be noted that many authors refer to orders and estates indistinctly, when
in fact the analysis of some cases show notable differences between one concept and another.
As will be seen in the following analysis and conclusions, the role of the aforementioned
political corporations and their status in the power structure depended on the moment in
which their own recognition, reaffirmation and organization as an entity made them not only
indispensable but also an integral part of the political and legal dynamics of their territory.

1.1 The Deputacio del General de Catalunya and its Current
Information as Starting Point

1.2.1 Political Tuscentrism and Legal Pactism as the Base of the Catalan
Institutional and Legal System

The General Court of Catalonia in 1283 represented the establishment of the constitutional
foundations of Catalan pactism?’. The main objective of that meeting was to restrict the
ordinary jurisdiction of the monarch.?* The General Court?® was the essential institution of
this pactism, summoned by the monarch to treat the main land issues and to agree the laws?¢
designed to ensure good and effective government and administration of justice. The Prince’s
jurisdiction was deployed and administered throughout the territory by means of a network of
royal officials.?’

Catalonia, then, was a territory composed of a community of natural persons called the
General de Catalunya (Universitas Cathaloniae initially, and later Generale). It was
represented through the feudal General Courts that were held at the beginning of each year,

22 T. de Montagut Estragués, El sistema de derecho tributario comiin en la Corona de Aragén. Notas para su
estudio, “Panta Rei” Studi dedicati a Manlio Bellomo, tomo IV, Il cigno edizioni, Roma, pp. 58-59.

23 Part of the content of this chapter was published during the PhD in Glossae: European Journal of Legal
History, N° 10, 2013: P. Ripoll Sastre, The Deputation of the General of Catalonia: an overview of legal culture
and institutional evolution.

24 In the Middle Ages, this term refers to the power of the physical or legal person who had an autonomous
position among his peers, and a position of superiority over the people. The Prince, in the function of princeps-
iudex, is the supreme judge, with the administration of justice as his main duty, guarding what is just: custos
iustique. Today we translate the term [urisdictio as Jurisdiction, although this should be qualified because
medieval thought makes it difficult to equalize the term with concepts such as sovereignty, creation of law, or
other modern or contemporary political features. P. Grossi, El Orden Juridico Medieval, Marcial Pons, Madrid
1996, pp. 141-143.

25 Understood as the assembly of the Estates of the realm, called in Catalonia “els Bragos”, the Arms.

26 As in the English King in Parliament, in which the power of the monarch can only be implemented through
the meeting with the other two bodies of the kingdom, the spiritual and temporal lords and the commons. J.G.A.
Pocock, EI momento maquiavélico. El pensamiento politico florentino y la tradicion republicana atlantica,
Madrid, Tecnos, 2002, p. 95.

27 T. de Montagut i Estragués, Estudi introductori. Lluis de Peguera “Practica, forma i estil de celebrar Corts
Generals a Catalunya i materies incidents en elles”, Madrid, Centre d’Estudis Juridics i Formacio
Especialitzada, Centro de Estudios Politicos y Constitucionales, 1998.
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and in other periods triennially or at similar intervals. The General Court, aside from reaching
an accord with the monarch, fundamentally had the function of executing the agreements and
the obligation of collecting and paying the economic allocation conferred upon the monarch.
These functions were difficult to carry out during the specific days in which the General
Court was summoned, all the more so because the long interval between the previous General
Court and the current one caused new and complex events and problems to arise. It was
undoubtedly this time interval that caused the emergence of the institution known as the
Deputacio del General de Catalunya, the Deputation of the General of Catalonia, as a body
with authority delegated from the General Court (specifically from the Estates) because of its
absence. The Deputation’s main task was to carry out the obligations contracted by the
General, which were fundamentally concerned with fiscal and financial matters, together with
the control and monitoring of legal compliance. Although at first the commissions were
occasional and brief, as time passed they became consolidated as permanent and regular
institutions.?8

1.2.2 Origins of the Institution, Legal Thought and Custom

It is difficult to pinpoint a concrete date of establishment of the Deputation of the General of
Catalonia as can be done with other institutions which, due to some decree, act, charter or
privilege, were well defined.?’ We find its antecedents at the end of the thirteenth century, and
some theories provide dates. Some authors draw attention to 1283 because this was the
starting point of the first delegated commissions. Others, voicing the most widespread
opinions, mention two key dates: 1359, when the autonomy and independence of the
Deputation from the General Court became evident, and 1413, when its legal framework
became clearly delimited and fixed. We are talking, then, about an evolutionary process
which shows generically that sometimes the development of concepts and ideas within legal
and political institutions is complicated because they evolve through time and their functional
areas change. This is clearly the case in relation to the Deputation of the General of
Catalonia, the early functions of which changed over time, making it difficult to attribute the
same concepts to different periods of the history of the institution. Its role in the fourteenth
century was quite different from that of the Deputation that was to start on its path to
institutional consolidation in the fifteenth century,*® a time when it reached the authentic legal
status that delimitated its powers and structure, demonstrating its establishment as a body of
fiscal government, autonomous and independent of the rest of the institutions of the
Principality.

The legal experience of the Middle Ages was born of the customary structure linked to the
naturalistic dimension of facts, and things: reicentrism. And this was the dynamic for
typifying law, which was separated from the subject, focusing on the ordering of things in
terms of their unconditioned factuality, because the "thing" has primary requirements,
becoming the main feature and material source of the legal system. The "res" was the attempt

28 V. Ferro, El Dret Public Catala. Les Institucions a Catalunya fins al Decret de Nova Planta, EUMO, Vic,

1987. pp. 243-246.
2 M. T. Ferrer i Mallol, Els origens de la Generalitat de Catalunya (1359-1413), Generalitat de Catalunya,
2009, p. 9.

30 1. Sanchez de Movellan Torent, La Diputacié del General de Catalunya (1413-1479), Generalitat de
Catalunya/IEC, 2004, pp. 100-103.
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to rediscover the objective dimension of each legal form, disposed to construct the reality
from the real, a force that governed the daily survival, and the primary actions. Hence, legal
experience was inseparable from reality. Custom was the most objective source, having a
bottom-up origin, being the voice of the things itself. Medieval jurists identified and assessed
a message from the things as emerging from a second nature "altera natura", as glosators and
commentarists repeated frequently. The Medieaval legal order did not believe in individual
action, it was based on the community, and this position gave rise three fundamental things as
the expression of the minimitzation of the individual: land, productive and guarantee of
survival; blood, as the reality that created the essential link between individuals, heritage of
virtues, faculties and functions; and time, which creates, extinguishes and modifies rights and
things regardless of human will. The normative nature of things, and hence of natural actions,
was the main real source with the capacity to be projected as a norm for human
communities.’! Custom was not based on reason and universal knowledge. It was legitimated
by antiquity and uses, above written law. The Prince only had the power to interpret usages,
to declare law under the customary jurisdiction. This dynamic should be understood as a long
process in time, that was forceful in terms of the legitimation of the law, but not practical in
some quotidian rapid responses required by the gubernaculum side of royal jurisdiction,* as
the concerns of the humanistic school later demonstrated.

The feudal system was based on a practical dynamic and mentality, focused on institutional
solutions by operative and effective criteria through casuistry. The history of the formation
and consolidation of the Deputation of the General of Catalonia serves as an example of how
many medieval political administrative institutions stemmed from pragmatic concerns and
needs of the time, rather than from political wills that created clearly defined and fixed
institutions. In the late thirteenth century, the Deputation was born essentially from the
institutional wishes of the Estates to restrict the full powers of the monarch on tax matters.
Europe was at that time a place characterized politically by a context of war, and legally by
doctrines and categories based on lus Commune and canon law, together with the various
Iura Propria. Catalonia was an example of these features, characterized by a Crown with
very limited funding, resulting in requests for economic aid from the main political actors,
and causing a political institutional dialogue that exemplified the legal pactism and political
iuscentrism that was rooted in the Principality and in the rest of the kingdoms of the Crown
of Aragon.*3

The assembly of the Estates of the realm lay at the centre of all these principles, at which the
decision was made to create instruments depending on the events and needs of the moment.
The creation of the Deputation as an economic commission in charge of the administration of
economic contributions granted to the monarch occurred in extremis without any royal
representative. The General Courts of 1289, 1292, 1300 and 1323 had already created some
delegated bodies without royal power in order to collect the agreed taxes. Even so, these

31 P. Grossi, El Orden Juridico Medieval, pp. 89-91.
32 J.G.A. Pocock, El momento maquiavélico, pp. 96-108.
3 A. Estrada i Rius, Una Casa per al General de Catalunya. A proposit del VI centenari de I’adquisicié de la

primitiva casa de la Deputacio del General de Catalunya a Barcelona, avui Palau de la Generalitat
(1400-2000), Barcelona, Generalitat de Catalunya, 2000, pp. 16-20.
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delegations never became institutions because of their lack of continuity.* Therefore, the
origins of the Deputation of the General of Catalonia basically lie within the system of the
General Court of Catalonia, and its importance within the Catalan constitutional system.

1.2.3 The Importance of the Parliamentary Institution: the General Court of
Catalonia

Most medieval western Europeans were subjects submitted to royal jurisdiction, while they
were masters of their own property, which they administered freely. Many monarchies had a
limited financial capacity without the ability to establish unilaterally more tax obligations
than custom allowed.* Hence, they were forced to request aid from the Estates in exchange
for some compensation. In Catalonia this financial contribution to the monarchs was
voluntary and agreed in General Court. It was known as the donation, and was voluntary to
such a degree that the Estates called it a “donatiu gracios, fet per aquesta vegada tan
solament” (gracious donation, granted only on this occasion) to prevent it from becoming a
permanent right of the monarch.?® The background to this relationship between the Estates
and the monarch is to be found in the county assemblies that appeared as early as the year
1000 and were composed of nobles and churchmen who congregated around the various
independent Catalan counts as directors in the conduct of the affairs of the county. The Count
of Barcelona, Prince of Catalonia, was a primus inter pares political figure among the
Catalan counts, and he also had his own assembly, although in the first half of the eleventh
century he had supreme authority over the Principality, with far-reaching powers at the
military level, home and foreign policy, high justice, tax law, peace and order, and legislative
supremacy. The assembly of the Prince became progressively stronger in economic decisions
such as monetary matters, debt and credit, and also in the legislative field, as shown by its
leading participation in the development and codification of the Usages of Barcelona. The
meetings grew in importance, and the name of county assembly was changed to Curia Regia.
During the twelfth century this assembly met in two different forms, the ordinary one which
dealt with more restricted matters, and the solemn one in which the most important policies
of the Principality were addressed by the main magnates of the country.

The veritable transformation of these assemblies into a General Court took place in a period
of important institutional and political changes, the early thirteenth century. This time saw the
incorporation of the third Estate into the Curia Regia, providing the representatives of the
country’s cities and towns with access to that forum, and making possible a larger economic
endowment to a Crown totally immersed in ambitious projects under the expansionist policy
of James I the Conqueror. At the end of this century the Crown had insufficient patrimony for
the economic sustenance of the Principality, and requested the first royal subsidy in 1288

34 M. T. Ferrer i Mallol, Origen i evolucié de la Diputacio del General, p. 152.

35 The most famous limitation of royal power appeared in the English Magna Carta of John Lackland. The
charter imposed restrictions on the royal powers of taxation, which required the necessary approval of the
Council of the realm. In other parts of Europe many monarchies also underwent this weakening of royal power,
including Navarre in 1238, Hungary in 1222 and Aragon in 1283. A. Leca, La république européenne, Vol 1,
Librairie de I'université-P.U.A.M., 2000, pp. 256-257.

36 V. Ferro, La Deputacié del General, un organisme creat per les Corts. L’autogovern de Catalunya: els
precedents. Coordinators: Tomas de Montagut, Josep M. Sans i Travé, Carles Viver i Pi-Sunyer, Fundacio Lluis
Carulla, Barcelona, 2004.
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from the Counsellors of Barcelona, causing the next requests to be made within the General
Court of 1289.%7

The year 1288 is witnessed what is thought to be the first general royal financial request
embracing the whole Principality, and under the management of an external committee
without any intervention from the royal administration. It is important to mention here the
Chapters of the Donation — the official documentation establishing and broadly regulating the
subsidy — as a reflection of the birth of the State’s taxation and its administration. This shows
that it was impossible for the Crown to establish a tax system unilaterally, so as to exclude
the intervention of the Estates. In turn, this means that the Catalan experience resembles that
of medieval England, and should be distinguished from the developments in the neighbouring
kingdoms of Castile and France, where the Crown could raise taxes unilaterally, at least to
some extent. It represented a taxation that was not in the hands of the king, and which was
managed by the said external committee. They could impose time constraints on the uplift of
the donation, and stop collecting revenues if the rationale for the original donation came to an
end. For instance, if war ceased by means of peace or truce, then the taxation was considered
cancelled because of the finalization of its motivating cause.*® Monarchs were progressively
forced to request more financial aid for their military enterprises, causing a situation in which
the royal legislative supremacy was reduced to some normative provisions such as the
privileges and other royal legal instruments that at the same time were submitted to the
existing law, most of them subject to parliamentary approval and the provisions of statutes
(named constitutions in Catalonia). The monarchy was weakened fundamentally because of
the establishment of legal pactism in 1283 and the procedure and regulations of the General
Court, and also because of the severe financial reliance it had on the Estates throughout the
fourteenth century. That marked the onset of a period of consolidation of the commissions in
charge of the collection of the royal donation, and the end of the period in which the Catalan
monarch had broad jurisdictional faculties. Now he was limited and economically dependent,
a picture that dominated at least the whole of the fifteenth century.’

The meetings and parliamentary assemblies were not specifically a limitation of the royal
power, but rather a consequence of this weakening of the institution of the monarchy. Despite
the development of many parliamentary institutions, it is difficult to equate them with the
modern function of enacting laws. The augmentation of the authority of parliaments, courts,
diets and assemblies was the result of a practical need and also the feudal relationship itself,
which established the bilateral link of mutual obligations between lord and vassal. At the
same time, the Church formulated the legal relationship, considered the reflection of an
absolute and transcendent justice, with the introduction of concepts from its own legislation.
The original functions of advising the king in legislative and governmental matters, justice
and administration, receiving petitions for redress of grievances, and seeking funding for the
monarch, all arose from the general duty of the monarch to consult the General. But
subsequently these original advisory functions crystallised into the right to determine whether
or not new laws were consistent with existing customary law, and so to determine their

371. Sanchez de Movellan Torent, La Diputacié del General de Catalunya, pp. 57-61.

38 M. Sanchez Martinez & P. Orti Gost, Corts, Parlaments i Fiscalitat a Catalunya: Els Capitols del Donatiu
(1288-1384), Generalitat de Catalunya, 1997. pp. VI-VIIL.

3 1. Sanchez de Movellan Torent, La Diputacié del General de Catalunya, pp. 57-61.
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validity and binding force. It is worthy of note that Catalonia was a pioneer and a privileged
model with respect to other European Courts. It is important to highlight the influence of the
movement Pau i Treva del Senyor (Peace and Truce of God), an originally ecclesiastical
institution that was available to the counts and lent a greater sacral solemnity to the county
curia as it was later held within it, not only according sacred authority to the county justice,
but also constituting a powerful tool for intervention in the name of public order. This was

transferred to the General Court, when in 1235 the Peace and Truce was already held within
it.4

To understand the power of the constitution of the Peace and Truce of God and its impact on
the configuration of the Catalan General Court, we must go back to the process of decline of
the Carolingian monarchy, which led to the dissolution of public authority, atomizing power
into small local sovereignties. This great power vacuum belonging to the first half of the
eleventh century generated a situation of private wars between the nobility, which used
agents of domination, the so-called milites, and based its actions on violence. A reformist
sector of the Catholic Church saw all these actions as primarily affecting the safety of the
weaker levels of society, and reacted by promoting the Peace of God to mitigate these effects.
This movement had its legal roots in old Carolingian law, the Germanic peace of the king,
and the right of ecclesiastical asylum. The subsequently established Truce of God chiefly
sought the temporary cessation of hostilities, especially during the Day of the Lord. Hence, it
represented a confrontation between the two main dominating factions: the Church and the
lay nobility. The eruption and complete implementation of feudalism in Catalonia at the
beginning of the eleventh century, along with the period of weakness of King Ramon
Berenguer (1017-1035), intensified the outbreaks of dispersed private violence. Here it is
fundamental to mention the figure of Abbot Oliba, who introduced the institution of Peace
and Truce through the councils of Toluges of 1027, and Vic in 1030 and 1033.%' The degree
of institutionalization of the movement on the basis of the efforts of Oliba was such that the
only precedents to be found are some provisions agreed in France — Charroux in 989 and Le
Puy en Velay in 990. Oliba’s councils were strictly ecclesiastical — they dealt with matters
relating to the extension of the right of asylum and questions (excommunications,
immunities, penalties, etc.) relating to persons in the service of the Church. They also
implicitly sought to ensure the protection of defenceless people, and to secure the

40 V. Ferro, El Dret Public Catala, pp. 187-188.

41 Leading historians talk of the following synod, which clearly defines the sense of the movement, as a date of
prime importance:

Toluges, 16 May 1027

Oliba, bishop of Vic, presided over a synod at Toluges meadow, county of Roussillon, on behalf of Berenguer,
bishop of Elna, absent on pilgrimage. He was accompanied by the clergymen and canons of the See of Elna and
its diocese, and by all the townsfolk. The assembly ratified statutes of Peace and Truce which have since been
lost. A pact or Truce was established whereby the entire population of the county and bishopric were prohibited
from assaulting their enemies from hora nona on Saturdays until hora prima on Mondays, in order to respect
the Sunday obligation. Moreover, the Truce protected unarmed monks and clergymen, and families on the way
to and from church, and a prohibition was agreed against violating the sanctuary or asylum of churches,
comprising a circuit of thirty paces. The synod ordained that no one could attack the Church of Elna, its temples
or its monasteries. The assembly also decreed other canonical provisions. The transgressors of all these
agreements were to be excommunicated, and separated from the rest of the believers. G. Gonzalvo i Bou, Les
constitucions de Pau i Treva de Catalunya (Segles XI-XIII), Generalitat de Catalunya, Barcelona, 1994. pp.
IXX-XXIII & 3.
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commitment of the main lay powers to all of these goals. In these ways, Oliba advanced
peacemaking measures within Catalonia. 42

The original ecclesiastical dominance of the movement changed progressively with its
expansion to the rest of the Catalan counties, which was accepted by the lay public
authorities. Already at this stage it adopted some mixed features, with a single legal body
with 29 chapters from the important councils of Narbonne of 1043 and 1054. In 1064 the
assembly was summoned for the first time by the Count of Barcelona, hence by the secular
authority, as a first step towards converting it into a political and legislative instrument held
by the said authority, and associated with the concept of territorial or public peace. The
culmination of these assemblies coincided with a century of gradual decline. In 1228 the
assembly of Barcelona, in which King James I prepared the conquest of Majorca, was the last
meeting in which the chapters of Peace and Truce were grouped into a compact body,
acquiring a permanent validity that would subsequently appear blended into other norms such
as the compilation of Catalan general law — the so-called Constitutions of Catalonia — in
which the institution appears with a specific title.** The importance of the institution is also
reflected by its presence in the Usages of Barcelona, a sign of constitutional support for
political actions in the construction of the state apparatus by the monarchy, through the union
of feudal law and its statutes.**

The Catalan General Court was summoned and chaired by the monarch, who proposed and
approved the general law through the pact. It also participated in the checking of powers in
accordance with the redress of grievances, and solved the debates and disagreements of the
meetings, which were finally licensed by the monarch because he or she was the holder of the
sanctioning power of the supreme norms. This only had any meaning through the meeting of
the king with the representatives of the Principality in the General Court. This is a capital
principle of Catalan legal thought that was well described by the jurist Calixto Ramirez
(1556-1627), who considered that the king together with the Court had greater power than the
monarch acting alone. A General Court without the monarch or his authorized representative
was not a possibility. The provisions of procedure established the sittings of the Court at the
beginning of each year with the participation of prelates, religious leaders, barons, knights,
citizens and townsfolk, in short, the Estates, who would be appointed collectively.

The Constitution (Act) providing co-legislative power between the Estates and the monarch
established concurrence and collaboration in the elaboration of constitutions, chapters and
Court acts. There were times at which the monarch limited the matters to be treated, a move
that was heavily criticized by the Estates, which claimed the right of presenting all grievances
during the sittings of the General Court rather than during the sittings of the Catalan
parliaments, because in these meetings they were not represented collectively, and also
because they were a non-legislative assemblies. In conclusion, the co-legislative dynamic and

42 E. Junyent, La Pau i Treva, Rafael Dalmau Editor, Barcelona, 1975. pp. 15-17.

43 The first compilation collected the provisions up to 1422, during the reign of Queen Maria. Even so, the
provisions of Peace and Truce remained in force until the eighteenth century. G. Gonzalvo i Bou, Les
constitucions de Pau i Treva de Catalunya (Segles XI-XIII), pp. XXII-XXXI.

4 @G. Gonzalvo i Bou, La Pau i la Treva de Catalunya, Origen de les Corts Catalanes, Edicions La Magrana,
1986. pp. 110.
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the principle of pact law became a veritable right for the Estates, which reasserted it on
several occasions.

1.3 The Deputation’s Genesis, Organization, Deputats, Oidors and
other Relevant Figures

1.3.1 Early Period: Temporal Institution and Emergence of Delegated
Commissions

In 1359 the Deputation was born as a temporary body that would disappear once it had
finished its task. But the course of events led to a link between subsequent delegated
commissions and the original one, basically because the context forced frequent meetings of
the General Court to ensure the procurement of resources for defence.*® The war with Castile
in 1356-1375 caused a staggered and yet rapid transition to a phase in which the Estates
controlled the royal donation because of the continuing and increasing claims for aid. Even
then, before the Court of Cervera of 1359, the accepted practice whereby the monarch had the
opportunity to request help and assistance, meant that the benefit given by the universitas was
not mandatory, as previously mentioned. Hence the community tended to establish a
mechanism of procurement of a commission with its own delegated members to perform the
collection, management and administration of the donation, with complete jurisdiction over
this area in which the delivery, spending and final audit was without the oversight of the
monarch, who was simply the final beneficiary and was separated from the process. This
process created a feudal treasury in which the will of the Estates was to exclude the monarch
from the management of the donation, while the monarch permitted all of its organization
through the delegated commissions with exclusive competences.*’

The elected deputies in the Court of Cervera were mentioned as administrators, and their
main duties were the management and distribution of the donation. Twelve deputies were
appointed, four per Estate, and each of them was accompanied in the task by another
administrator elected from each Estate as counsellor and auditor. All of them were solemnly
confirmed by the king, and with the consent of twenty-one prelates and ecclesiastics, twenty-
four nobles, and thirty representatives of the royal municipalities of Catalonia. This General
Court comprised elected notables of the Principality, subject to rules included in the donation
chapter itself, including dismissal for reasons of misconduct or economic abuse, together
with other provisions such as substitutions in the event of the death of a deputy, illness, or
resignation, in which event the rest of the deputies were obliged to find the substitute within
the same arm or Estate. The General Court of Cervera elected the following public servants:

Deputies from the ecclesiastical arm: Berenguer de Cruilles, bishop of Girona; Fra Pere
Arnau de Parestortes, prior of Catalonia, of the order of the Hospital; Romeu Sescomes,
provost of Tarragona; Arnau de Busquets, doctor in law and canon of Barcelona.

4 V. Ferro, El Dret Public Catala, pp. 189-192.
4 M. T. Ferrer i Mallol, Els origens de la Generalitat de Catalunya, pp. 23.

47 A. Estrada i Rius, Una Casa per al General de Catalunya, pp. 20-24.
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Deputies from the military arm: Bernat de Cabrera, count of Osona, knight; Hug, viscount of
Cardona, squire; Pong d'Altarriba, knight; Ramon de Peguera, squire.

Deputies from the royal arm:*® Pere Despla, citizen of Barcelona; Pere de Carcassona, citizen
of Lleida; Francesc Pabia, citizen of Girona; Pere Borro, burgess of Perpinya.

Counsellors of deputies from the ecclesiastical arm: Pere Clasqueri, archbishop of Tarragona;
Hug Desbac, bishop of Urgell; Guillem Arnau Patau, dean of Urgell; Galceran de Montcorb,
officer of Girona.

Counsellors of deputies from the military arm: Bernat de Cabrera, knight, father of the count
of Osona; Ramon d’Anglesola, lord of Bellpuig, knight; Berenguer Despujol, knight; Ramon
Arnau Sacirera, knight.

Counsellors of deputies from the royal arm: Romeu de Busquets, citizen of Barcelona; Pere
de Muntanyana, citizen of Lleida; Arnau de Messina, from Cervera; Valenti Sapera, from
Vilafranca del Penedés.*

Another factor that enabled the institution to take shape was the General Court of Montso6 in
1362-1363, which established a set of taxes in order to ensure the continuity of the military
enterprise that was defending Aragon and Valencia. It created the taxes called generalitats,
the right of entry and exit over exports and imports, and the dret de bolla (literally, the right
of ball) over textile manufacturing and marketing. All this involved the establishment of an
economic policy that declared the importance of the enrichment of the Principality, exalting
the creation of quality products, cutting prices to reduce imports, expanding livestock, and
importing new production techniques. Import and sale of foreign wool and spun wool were
prohibited. The collection of these taxes established a system in which each town and city
would have two persons in charge of it, within a system created by an organization of
concessionaires which delivered the whole amount collected to the deputies.

The institutionalization and permanence of the Deputation was also influenced by another
factor, namely the impact of the decision to permit the sale of so-called censals morts and
violaris, the public debt of the time. Very widespread within the Crown of Aragon, these were
broadly used instruments in previous decades in municipalities such as Barcelona. The buyers
of portions of this debt acquired the right to obtain an annual pension in exchange for the
capital contributed. The censal was indefinite and redeemable by the seller through the return
of the capital obtained. The violari was an annuity, based on the right to draw a regular
monetary pension that was developed as a long-term credit that could be extended to cover
two lifespans. The General Court of Barcelona-Lleida-Tortosa of 1364-1365 decided a public
debt issue of 100,000 pounds at 10% interest, with a guarantee based on the generalitats
created in the previous General Court. This kind of guarantee had temporary surcharges
before this decision, but now because it became the guarantee of the public debt sold, the
General Court declared that these taxes could not be suppressed until the amortization of the

48 This does not refer to the monarchy. The royal arm has to do with the royal municipalities, the representation
of the main towns and cities.
4 M. T. Ferrer i Mallol, Els origens de la Generalitat de Catalunya, pp. 10-14.
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censals and all the pensions would be paid, something that never happened. This is when the
idea of the continuity of the Deputation takes effect; in fact the first records of letters
submitted by the deputies were in 1365, when it was decided not to destroy the
documentation generated, as it was thought it would be necessary later. The newly elected
deputies had a larger task because in addition to the administration of the donation, now they
also had to manage the regulation of the taxes, the control of the public debt issue, the
payment of the debt securities pensions, and the capital amortization.

As regards organizational issues during this period, the General Court of Vilafranca was
particularly concerned about the organization of the Deputation. This meeting was summoned
in 1367 at a moment when war had ceased. Now that the institution was considered too
costly, some kind of structural simplification was sought through the removal of the deputies
residing in Barcelona, who were replaced by a manager named Regent of the Deputation, in
charge of all the former deputies’ duties. The Deputation’s management was put under the
sole supervision of the auditors, who also helped in the performance of its tasks. The system
remained like this until the General Court of Lleida of 1375, a new period of war in which the
system of deputies residing in Barcelona was restored without abolishing the administrative
system based on the Regent. The three elected deputies and their auditors were in charge of
the administration of the institution jointly with the Regent, a system that remained
operational until the General Court of Barcelona of 1377-1378, when the Regent was reduced
to a regent of accounts without management powers.

Different forms of organization were tested with the intention of making the institution more
efficient at a lower cost, and the meetings of the General Court of Barcelona in 1379-1380
decided to remove the auditors. This was a period in which the elected deputies had limited
powers and a very tense relationship with the monarch; they required intermediaries when
negotiating with the Crown, provoking a situation of limited powers. In 1383 a new General
Court of all the kingdoms was held in Montso, but the absence of consensus and interest in
solving all the conflicts and claims of the Deputation meant that the meeting was unable to
reach consensus concerning all matters requiring its attention. The new deputies were elected
until the new General Court of 1388, which also adjourned after the appointment of the new
deputies. These had a long period in office because the next General Court was summoned
for 1405. This one was also unfinished because of the death of King Martin the Humane,
without the election of the new members of a Deputation, which in any event had insufficient
legal powers* to face the extraordinary expenses and loans to the Crown. Any actions were
not supported by the military Estate or arm, which was against to any attempt to solve the

50 The powers of the deputies varied depending on the nature of each crisis as it arose. For instance, when in
May 1396 John I unexpectedly died while his brother and successor Prince Martin was in Sicily, the deputies
helped the new Queen Maria de Luna to ensure the succession of her husband, avoiding any intention to alter his
rights, which were clear enough under Catalan customary law. The Deputation assumed political responsibilities
as a delegation of the Estates in the General Court, and cooperated in the face of the threats of external invasion
coming from the Count of Foix, who wanted the Crown by virtue of his marriage with Princess Joanna,
daughter of John I. Furthermore, the political function of the Deputation remained inhibited in other situations
such as the death of Martin the Humane, who died without legitimate male succession. Here the institution
could have supported James of Urgell as king, something that never happened, and it limited its functions to the
management of the resources for the defence of the Principality and Sardinia, leaving the decision of the
succession to the other kingdoms, and relegating executive power to the Governor, Guerau Alemany de
Cervello. M. T. Ferrer i Mallol, Els origens de la Generalitat de Catalunya, pp. 23 ff.
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political uncertainty proposed by the royal and ecclesiastical Estates which represented a
disturbance of the co-legislative procedure. This was the last Deputation before the great
reform of 1413.

In the first period, therefore, the importance of the fiscal power conferred uponthe deputies-
auditors is evident. It was not only a transfer of supreme hierarchical rank; they were also
constituted as members of the same body in charge of the exercise of the supreme jurisdiction
of the Deputation. They had the power to demand accountability from everyone, and the
control of these powers remained solely in the hands of the Deputation, of which they were
members. Hence, they were holders of royal prerogatives as the magistrates exercising full
political taxation functions. This was an indication of the extent to which the process that had
been initiated pursued a new and modern style of political administration, unifying the
territory through the general imposition of the same taxes on everyone living or travelling in
the Principality. The General Court of Cervera in 1359 developed the most extensive
regulation of functions and limits. It also established clearly how all these duties should be
performed, with absolute independence from the monarch and his officials. Probably the most
important transformation of political thought appears when, in the General Court of
Barcelona of 1368-1369, the regulatory texts began to manifest the recognition of Catalonia
as a political community not only represented by the monarch, but also through the joint
representation of the Estates in the General Court.

The auditors of accounts elected this time appeared legally as auditors of the accounts of the
General of Catalonia, and not as the auditors of each Estate. This basically means that the
Estates identified the General of Catalonia as an entity encompassing all of them, having at
the same time administrative bodies, with a higher level represented by a permanent official,
the Regent (this time replacing the deputies, as the holder of the universal delegation), and
the temporary officials through the auditors. The Regent was legally bound to take the advice
of the auditors, to whom as of 1372 advisory powers were transferred, allowing them to
participate directly in the decisions affecting the daily exercise of financial autonomy. In
1375 the post of the three deputies was restored, hence the College of Deputies embodied the
representation of most political matters of the Principality, and also extended with the
auditors of accounts who, on the other hand and for fiscal reasons, remained in a situation
above this institutional position, having jurisdiction (based on the capacity to audit, challenge
and define accounts, and also acquittals and other related actions pertaining to this matter)
over all the personnel administering the General, embracing the whole network of local
deputies to be elected in all the bishoprics and in the Sardinian vegueria, which at this time
composed the entire administrative circumscription of the Deputation.

In 1376 the auditors retained their functions of providing political counsel, participating in
substitutions of deputies in military campaigns, and also in electing new deputies owing to
the death, resignation or incapacity of the former incumbent. They were still considered as
essentially elected through the consent of the General, with a time limit on the exercise of
their post as deputies, and also with another important limitation reducing their weight in the
institution, because they had four months to perform the task of examining the accounts. The
General Court of this year created the said post of the Regent of Accounts, subordinated to
newly elected deputies, coinciding with the non-renewal of the former regent of the
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institution, now substituted by the three deputies. The first period, then, shows variations in
the posts and their duties. As mentioned above, the General Court of 1379-1380 decided to
abolish the post of the three auditors, probably in response of the institutional crisis created
by the decisions of the commission in charge of checking the functioning and the accounts of
the institution. Now the deputies absorbed the powers of the auditors, becoming two different
bodies because one deputy assumed the receipt, distribution and administration of finances,
while the other two became the auditors of accounts of the first. The new deputies elected
from this Court also had specific powers over inquisition and control, and the pattern
established from this General Court was subsequently revalidated, without any vestige of the
appointment of auditors of accounts until 1413.!

1.3.2 Second Period: a Permanent and Consolidated Institution

From the first decade of the fifteenth century the Deputation showed a notable degree of
institutional stability as a fiscal instrument. Here it is difficult to equate the composition and
functions of this Deputation with the original delegated commission created in 1359,
especially after the incorporation of legal supervision tasks as of 1413. Two centuries later, in
the reign of Philip II, the institution remained strongly rooted within the economic area as a
truly fiscal administration throughout the entire Principality, controlling its two main sources
of income: the rights of the General, i.e., the entry and exit tariffs on exports and imports of
goods and currency that crossed the sea and land borders of the Principality, and the right of
the ball of lead, which consisted of three different taxes:

i) The ball, levied on textiles manufactured or imported into the Principality.

i1) The right of the wax seal, which was paid on exchanges of ready-made clothes, and
also those exempted from the ball.

ii1) The right of jewels, on the sale or import of gold and silver threads.

The tax collection coming from the right of the ball of lead and the wax seal was performed
through private leases which conferred rights upon individuals to uplift the taxation after a
public call around the various local deputations. Later, it became urgent to set a concrete date
in Barcelona, where the institution proceeded to the evaluations for the final concessions. The
great rivalry generated around the possibility of obtaining one of these leases caused heavy
pressure, and the institution suffered from the appearance of concealed agreements and
irregularities in the concessions and pricing. It was indeed a veritable business, and very
often the final management of the leasehold was performed by front men, who shared the
responsibilities with the guarantors that credited their solvency to the Deputation. The main
lessees recognized their guarantors as participants in profit and loss during the triennium of

SIT. de Montagut i Estragués, Les institucions fiscalitzadores de la Generalitat de Catalunya. Dels seus origens
fins a la reforma de 1413, Sindicatura de Comptes de Catalunya, 1996, pp. 47-54, 85, 102-126.
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management.>” This picture describes a situation in which the Deputation not only had a
strong presence within the public fiscal administration, but also its economic dimensions
embraced and reaffirmed its presence in Catalan society.

1.3.3 Elections of Deputies, Auditors of Accounts and Formation of the
Consistory

The laws that formed the Deputation laid down a set of functions designed to take effect
during the intervals separating the sittings of General Courts. It is in this context that we are
able to talk about the three deputies and the three auditors belonging to each arm or Estate,
which formed the “Consistory (council) of the Very Illustrious and Most Faithful Deputies
and Auditors of the General of the Principality of Catalonia and the Counties of Rossell6 and
Cerdanya”. The appointment was for three years, starting in August and finishing on 31 July.
Moreover, the post could not be renewed until six years had passed.”®> While at first the
number of elected deputies varied, it was only during the General Court of Cervera in 1359
that four were elected for each Estate, being named as such the ecclesiastical and military
branches, and the royal one being considered as the administrator. In the General Court of
Montsé (1362-1363) three deputies were fixed for both the ecclesiastical and the military
Estates, and five for the royal one, due to its importance in the contribution of the donation.
Furthermore, on this occasion it was determined that one of the deputies would be from
Barcelona, another from Lleida, another from Barcelona for half the year and from Lleida for
the other half, the fourth from Girona and the last from Perpinya. One of the deputies was to
be a military man from Majorca. However, there was to be a deputy on the island who would
not be one of the five belonging to the royal Estate. His task was to collect and administer the
donation that corresponded to the kingdom of Majorca. The configuration probably varied for
political and economic reasons as well as the difficulties of war, which imposed the need to
ask for more donations, thereby increasing the weight of the royal Estate, and resulting in the
appointment of more deputies. It was not until the 1413 reform that the definitive
consolidation of the institution occurred, the election of the deputies thus being removed
from the competence of the General Court and being left in the hands of the deputies, who set
the period in office at three years.>*

52 ..thanks to the leasehold from the ball of Girona of 1569, we know some important personages of this part of
the century belonging to the history of the Deputation and Catalan politics at the end of the reign of Philip I1.
The main lessee was the knight Miquel Joan Pons, and around him an interfeudal group of relatives and
debtors, mainly from Vic and predominantly the kindred of the Granollacs, who were omnipresent in the
management of leases even at the beginning of the XVII century. Despite the political disturbances of the
previous decade, the 14,501 pounds that were offered during the acts of selection were finally distributed, and
the signers of the concordance already appeared as guarantors of the main lessee. M. Pérez Latre, La
Generalitat de Catalunya en temps de Felip II. Politica, administracio i territori, Afers, Pais Valencia, 2004, pp.
107-112.

3 V. Ferro, El Dret Public Catala, pp. 246-247.
3 M. T. Ferrer i Mallol, Origen i evolucié de la Diputacié del General, pp. 153-154.
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Except for the clergymen, the auditors and deputies needed to be Catalan> and residents of
vegueries or towns which needed to be elected by the casting of lots, or sortition. The military
auditors had to be knights or gentlemen. The following were excluded from being a deputy or
auditor: royal councillors, members of the Inquisition, General debtors, the tenants of the
General’s rights, those who obtained some ecclesiastical inhibition against the jurisdiction of
the General, those who had defrauded the General’s rights and those who had promised to
elect for money. A regime of incompatibilities was established for reasons of family, barring
of fathers and sons from holding office simultaneously, and the same applied in the cases of
father-in-law and son-in-law, brothers, brothers-in-law, cousins, uncles and nephews.>® Once
the lots had been chosen, the councillors (most of whom lived outside the capital) had two
months to occupy the post. Furthermore, they were forced to give up their previous job for a
period of three years, especially if the incompatibility was within the incompatible trades,
such as serving the king or working at universities or central governments; they had to
abandon their jobs months in advance in order to have access to the sortition.

Once they had arrived in Barcelona, they stayed at the House of the Deputation,>” which is
currently the Palace of the Generalitat, seat of the Catalan autonomous government. It was in
its Solemn Hall that the most important decisions were taken. There was great interest in
occupying this prestigious post, mainly due to its privileged conditions in the exercise of
power,>® as well as the high wages.>® The consistory was also formed by the lawyers of the
General, who offered permanent advice, and the scribes of the General, who recorded all
legal and non-legal acts daily.

These, together with the deputies and the auditors who had superiority over the rest of the
officials, participated jointly in the knowledge of the lawsuits affecting the rights of the

35 The various regulations established and implicitly reasserted the condition of Catalan citizenship for any post
in the General. In some cases when this requirement was not clearly fulfilled, the candidate was removed as a
result. It was a fact within the Crown of Aragon that each territory wanted its natives for their posts. The
kingdoms of Aragon and Valencia also defended this rule, religiously fulfilled especially under the Catalan
dynasties of kings controlling the Crown/union. The situation was different with the Castilian Trastimara
dynasty and later the new Austrian one of Charles I, which adopted a more permissive attitude to the rule.
However, this was nothing in comparison with the Bourbon imposition of the eighteenth century, which through
the access to the old Crown of Aragon, not only permitted the introduction of Castilian officials to the political
bodies but actually fostered it. I. Sanchez de Movellan, Les institucions fiscalitzadores de la Generalitat de
Catalunya, des de la reforma de 1413 fins al final del regnat de I’Emperador Carles I, el 1556, Barcelona,
Sindicatura de Comptes de Catalunya, 2004, pp. 77-78.

56V, Ferro, El Dret Public Catala, pp. 246-247.

57 On 3 December 1400, Alfons de Tous, canon and doctor in law, Jaume Marc, knight, and Ramon Pla, citizen
of Barcelona, all of them deputies, purchased from Pere Brunet the house located in Sant Honorat Street for the
sum of 38,400 Barcelona sous. As a consequence, the General of Catalonia as a legal entity obtained this house
to become the headquarters of the institution. Before this date, the venue of the meetings varied, the first site
being the Franciscan convent of Barcelona. A. Estrada i Rius, Una Casa per al General de Catalunya.

38 M. Pérez Latre, La Generalitat de Catalunya en temps de Felip II, pp. 42-45.

39 This was regulated for the first time in 1413, the salary of the deputies being one florf a day. After the reform
of 1420, adopted in the course of the General Court of Sant Cugat-Tortosa, the salary was increased to fifteen
Barcelona sous, covering the movements of the deputies to and from their homes, which caused much expense.
That year a prohibition was established on earning commissions on matters of the Deputation or litigants, with
the possibility of losing their salary. In 1433 the wages were updated, specifically being raised to sixteen
Barcelona sous and six Barcelona diners a day. This was due to the expansion of its assigned functions,
comprising not only financial and tax functions, but also as of 1413 those of controllers of legal compliance, so
the deputies had a higher ordinary salary than the auditors. I. Sanchez de Movellan Torent, La Diputacio del
General de Catalunya, pp. 166-167.
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General, setting up a court with absolute power at first and last instance in issues regarding
these tax matters. The consistory met from Monday to Friday, and sometimes even on
Saturday mornings and on holidays if necessary. Furthermore, the city or the town of the
meeting could be changed on the consistory’s decision. It is known that councils were held in
places such as Girona, Sant Feliu de Guixols, Vic, Vilafranca del Penedés, Manresa,
Martorell, Cervera and Terrassa. In addition to this, the following also had to travel to these
places: the deputies and auditors, the lawyers of the house, the Scribe Major, the Notary, the
Rational, the Regent of Accounts, the Debt Pursuer and the Syndic, or Procurator of the
General .0

1.3.4 Functions and Competences of the Deputies

As mentioned beforehand, the Deputation varied throughout history, thus also modifying the
councillors’ tasks at the same time as the institution acquired permanence and other features.
Consequently, the main function in this first stage was to collect and administer the donation;
thus it was excluded from the executive powers such as proceeding against those who had not
paid their donation, which belonged to the ordinary royal councillor’s duties. Moreover, they
were forced to take the oath and to swear allegiance (except for the clergymen, who only
swore), as well being obliged to spend their money only on matters of war and defence of
Catalonia. In addition to this, they were bound to be accountable to auditors elected by the
General Court twice a year, and were required to stay in Barcelona while the aid was
administered. Out of the provisions established by the General Court of Cervera in 1359 in
this area, we can identify the following general aims:

1) Appointment of collectors for collection in the areas of bishoprics or vegueries,
together with the appointment of scribes and porters, hence assigning them a proper salary.

i1) Existence of money loans, forcing the aid granted by the General Court for a period
not exceeding two years prior to the confirmation of the board of councillors appointed by the
General Court. If the king so wished, interest could be deducted from the grant.

ii1) Consent, according to the board of councillors, for the exit of men on horses from
the Principality if permission was granted by the king. Moreover, they had the possibility to
hire people from outside Catalonia if no Catalans were found who wanted to serve in war.

iv) To decide, if approved by the councillors, to set aside a part in order to help build a
fleet and appoint a captain.

v) Custody of the money, which was destined for the aid of Barcelona. Each arm
would have a box with two locks, the keys of which would be kept by the deputies or
administrators.

vi) Signature of public documents using a stamp authority of the General Court.

vii) To decide, together with the board of councillors, on doubtful questions as the
General Court would do.®!

Once the Deputation constituted a permanent, autonomous and independent institution, the
character of its deputies followed a general scheme based on the maximum representation

0 1. Sanchez de Movellan Torent, La Diputacié del General de Catalunya, pp. 152-153.
61 M. T. Ferrer i Mallol, Origen i evolucié de la Diputacié del General, pp. 153-154.
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shared with the auditors, management and administration of the General: work focused on the
tax function, law enforcement and military defence, with some periods in which there were
some very specific obligations such as custody of slaves. Later on the deputies reported the
excessive power they had on some issues, thus posing the question whether some tasks
should be undertaken by a new Deputation. Moreover, during the General Court of
1431-1434, these councillors, joined by other councillors, demanded a wage increase due to
the amount of work they had. Despite their supremacy over the auditors, the fact is that
during this period the main functions and powers carried out by the deputies went hand in
hand with the work done by the auditors, fundamentally because they formed the consistory
and the Supreme Court on matters concerning rights and generalities, where the institution
had jurisdiction above the king and the governor of Catalonia. The following functions are to
be noted:

1) Participation in the selection and award of the generalities for buyers or tenants.
Moreover, the granting of bounties to the agents holding the rights (taxes) flowing from the
successful leases. Generalities sold or leased could be recovered during the established
period, as well as being re-auctioned. A new collector could also be appointed.

i1) Signature of letters, receipts or cautions and provisions relating to the generalities
and other matters.

ii1) Election of the officials of the institution with consistency between deputies and
auditors, although this rule did not always work because there were instances of
disagreements between the candidates chosen.

iv) Exemption and reduction of ten thousand pounds a year of the amortization on
censals of the General.

v) Judicial administration of the causes arising from the involvement of the General
officials, knowing all matters relating to the rights of the General, from the filing to the last
sentence, transforming the council into a judicial organ.

vi) General prosecution of debtors, including the debtor’s debtor, until the General’s
debt was paid. At the beginning of the three years, it was obligatory to attempt to recover the
debt and to state the facts and the pending proceedings. It was also obligatory to proceed
against fraudulent tenants. Most frauds were committed mainly in textile estimations. In
lawsuits relating to the General’s assets, a penalty had been established since they already
administered justice on this issue.

vii) Payment of officials’ salaries and the authorization of extraordinary payments for
both officials and outsiders.

viii) Controlling the flow of all the revenues coming from the institution to the city
table, i.e., the bank.

ix) In addition to the lawyers of the house, clarification of doubts about the accounts
presented by the Rational.

x) Defence and general compliance with the law of the country, Constitutions, Usages,
Privileges and Chapters of the Court; with the option to use legal instruments of all types for
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this purpose. This task could be carried out by the Syndic or by the Procurator of the General
if the deputies were overworked.%?

xi) Also in 1413, the Deputation was able to have an army, as well as weapons and
artillery to defend the Principality. Ships, galleys and boats could be provided to the king for
that purpose. At the same time, such property could be leased to individuals in times of peace
for commercial reasons, thus resulting in economic benefits from these leases.®

1.3.5 Roles and Responsibilities of Auditors of Accounts

The developments seen in the roles and functions of the auditors, which gradually increased
and complemented the previously mentioned tasks undertaken by the deputies, lead us to
observe how the origins and the original purposes of the auditors remained practically the
same. Consequently, in the General Court of Montsé in 1362-1363, in which no councillors
were appointed for deputies, the nature of these auditors is already described by naming them
auditors of accounts, one for each arm, and with the aim of scrutinizing the administration of
the deputies® and the realization and subsequent distribution of proceeds as the first
commissioned function. This would become a constant specific feature of the auditors’
accounts in the fifteenth century and it describes their primary role as principal officials in all
tax matters. The following basic functions are to be noted:

1) Maximum tax competence to audit, examine, challenge, define and decide all the
accounts presented by the deputies and other officials at the end of their three years of service
in the administration and collection of the goods of the General, as well as to control and
audit the accounts of the previous period. Furthermore, it was necessary to reside in the town
where the council was held, during the performance of all these duties.

i1) Obligation to substitute absent deputies by signing letters and invoices that
appeared during their absence. As of 1455 the deputies participated in the direct election of
the auditors.%®

The legal framework of the auditors detailed some basic prohibitions. For instance, they
could not postpone payments of debtors beyond the limits of the regulations. It was
impossible to give or lend out any goods or moneys of the General to anyone, including the
monarch, because all such matters required the approval of the Estates in General Court. The
incompatibility system also excluded receiving goods or moneys from individuals (except for
the ecclesiastical deputy and auditor, because they could continue to collect and receive rents
and incomes from their canonry), in an attempt to prevent conflicts of interest from arising.

62 This matter (established in 1413 and confirmed in 1422) has to do with the concept of contravention or an
infraction in the sense of those involved in drafting a law violating it. This principle certainly evolved through
several events that had occurred before, including the conflicts during the reign of John I and the disputes on the
succession after the death of Martin the Humane. All this highlighted the need for new tools in defence of the
rule of law. Then Constitution 1422/53 transposed the principles established in the Chapters of 1413, requiring
the Crown to comply with the law, under the oversight of the Deputation. General and local deputies were
obligated to be opposed to the contraventions emerging, and subsequent General Courts delimited other
functional and economic procedures. V. Ferro, El Dret Public Catala, pp. 271-279.

63 1. Sanchez de Movellan Torent, La Diputacié del General de Catalunya, pp. 143-151.

6 M. T. Ferrer i Mallol, Origen i evolucié de la Diputacié del General, pp. 154.
% 1. Sanchez de Movellan Torent, La Diputacié del General de Catalunya, pp. 151-152.
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One of the measures was to increase wages in several periods. Auditors and deputies received
the same salary, decided always in General Court, and they obtained the highest remuneration
in the institution. The auditors could also earn extra payments in cases of substitutions of
deputies. As of 1413 and the subsequent fixing of their legal status, the term of office of
deputies and auditors was tied to the “consistorial triennium”, and re-election was possible
only after the prudent interval of two trienniums.

As of 1410, auditors (and deputies) were granted interpretative authority to revoke any legal
provision contrary to any power of the Deputation. The legal framework governing the
institution would serve as an interpretative parameter before doubtful norms, whereby the
officials could request the inapplicability of the norm or its subsequent revocation to the
extent that it was already in force. This power was progressively transferred exclusively to
deputies, specifically as of 1482, and this trend was linked to the prevalence over this matter
of the General Court, where all the institution’s regulations emerged. The Deputation’s
interpretative powers were especially useful in controversies between municipalities and the
Deputation regarding fiscal and tax matters. Some taxes were claimed from both bodies,
resulting in cases of superimposition or non-completion of the said taxes. Here the institution
wielded its unilateral power to block the challenge of a regulation coming from another
institution.

Civil and criminal immunity were also notable privileges of the post, appearing in the
original regulations and in later reforms during the sixteenth century. Essentially this was a
consequence of the political immunity of the post, whereby the officials could not be
perturbed during the exercise of their tasks. Even so, this measure did not prevent the
initiation of judicial proceedings against auditors, that would be processed because this
immunity underwent a progressive weakening, resulting in the paralysis of the auditors
because of the weight of some illegal actions.®

1.3.6 Territorial Structure and Local Deputies

The activity of the Deputation of the General was based in Barcelona, since the institution’s
most significant phase of development occurred during the fifteenth and sixteenth centuries.
The institution’s activity created a financial and institutional framework in which the high-
level administration carried on by the consistory remained — either for practical reasons or
due to other regulations — in the House of the Deputation, in the capital of the Principality.
However, its officials were not limited to being centralized in Barcelona; there were other
types of posts which served as a link between the capital and the twenty-two local
deputations into which the country was divided and which formed the territorial
administration of the Deputation of the General. The highest authorities were the local
deputies, who represented the central institution in the main towns and cities of the
Principality, while reporting to the consistory on local grievances. At the same time they were
delegated the tasks of the auditors and the deputies, i.e., general examination and the decision
to declare and determine matters relating to the rights of the General, as well as to exercise
jurisdiction over people and goods of all conditions. Local deputies were appointed in

%6 I. Sanchez de Movellan, Les institucions fiscalitzadores de la Generalitat de Catalunya, pp. 79-88.
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Barcelona, with a number of universities showing a strong interest in influencing the election
of the candidates. Moreover, they had special tasks such as regulating the relations between
the patrimonial tax collectors (leasers) and producers and marketers (in particular) whose
production was taxed by these rights, while conducting regular examinations on the status of
the collection.

Overall we can say that the local deputation had two types of positions consistent with its
duties to counsel the government and to administer justice, established in the capital of the
collection®” and composed of a local deputy as the head of the administration and its
consistory. In turn, the local deputation had a set of officials in charge of tax collection (rights
of the General in this area) and administration of all these matters and its census. In addition,
the house of the local deputation was formed by its local consistory or council, composed of
an ordinary advisor, the lawyer and the tax procurator, the notary or scribe, the ordinary
guards and other councillors. At the end of the three years in the post, the local deputies had
two months to go to Barcelona to submit their management to the scrutiny of the general
consistory. The local deputations were also visited every four months by other collection
officials called sobrecollidors, who closed and brought the books and proceeds to Barcelona
to justify them to the auditors of accounts. Contact with the capital was therefore constant, as
the most important processes were transferred to Barcelona. These included appeals against
lower sentences by local deputies, banishment penalties or death sentences issued against
killers of officials of the General, and also major frauds. Finally we highlight the post of the
so-called muskets or extraordinary guards, held mostly by farmers and artisans, who
performed police functions patrolling streets and roads in search of possible frauds. However,
the position degenerated, with many cases of corruption, rape allegations and thefts; finally
the post was reformed and regulated with measures such as appointments from Barcelona,
oaths, sworn fidelity to the local deputy, presentation of financial guarantees, limitation to a
single jurisdiction, and the obligation to carry permanently the credentials of appointment.

7 In the sixteenth century the collections distributed throughout the Principality were the following: Balaguer,
Barcelona, Berga, Camprodon, Castellbo, Castelld d’Empuries, Cervera, Girona, Lleida, Manresa, Montblanc,
Perpinya, Puigcerda, La Seu d’Urgell, Tarragona, Tarrega, Tortosa, Tremp i Pallars, La Vall d’Aran, Vic,
Vilafranca de Conflent and Vilafranca del Penedés. M. Pérez Latre, La Generalitat de Catalunya en temps de
Felip 11, pp. 199 ff.

Most of the local deputations coincided with the vegueria capitals; moreover, some competences sometimes
received mutual influence from both institutions. Thanks to some sources of notable jurists of the time such as
Lluis de Peguera, who wrote: “Practica, forma i estil de celebrar Corts Generals a Catalunya i materies
incidents en elles” (Practice, form and style to hold General Courts in Catalonia and matters affecting them), we
know which vegueries made up the territory during this century: Barcelona, Lleida, Girona, Vic, Manresa,
Cervera, Tortosa, Tarragona, Vilafranca del Penedés, Montblanc, Tarrega, Balaguer, Agramunt, Camprodon,
Puigcerda, Rossello and Vilafranca de Conflent.

%8 M. Pérez Latre, Entre el Rei i la Terra. El poder politic a Catalunya al segle XVI, EUMO Editorial, Vic, 2003,
pp- 65-74.
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1.3.7 Other Important Figures to be Noted in the Administration

The Deputation had a number of officials who assisted in the duties and responsibilities of the
institution.®® A list of all of these officials was compiled in 1621, following a visit by the
judges regarding the procedures through which they were held accountable.”” We highlight
the following posts and duties:

i) The Scribe Major and assistants

The Scribe Major had the category of Minister of the General.”! He was assisted by
two or three officials known as ordinary notary assistants. His main tasks essentially
consisted in registering and signing the contracts for the lease rights or generalities. If this
was not achieved, he would take note of the orders made by deputies and auditors and give a
copy to the Regent of Accounts or to the Rational. He also had to issue letters and
communications in writing of all kinds from the Notary of the institution, signed by an
ecclesiastical deputy who was the highest representative authority of the General.
Furthermore, he was supposed to issue the receipts to the creditors, and to control all of these
activities. He was also supposed to accompany deputies and auditors monitoring and
controlling the boards and steps in which the generalities were collected. He was required to
write the Journal of the Deputation and perform notary work, attesting events throughout the
Principality. Moreover, he received the writs of supplication or fiscal demands presented to
the Deputation.

i1) The Regent of Accounts

Although his assistants were notaries who came from the Notary or Scribe Major, the
Regent was not this kind of official. He was supposed to be a trader with knowledge of trade
and accounting. He also had the rank of Minister, and his main tasks were to keep the
accounts of the institution by recording the statements of the two annual books, called
ordinary or common. In these books the leases, debts, remunerations, orders of rights or
generalities and other financial aspects of the institution were written down.

ii1) The Rational

This was a notarial post, known also as the Notary, belonging to the auditors of
accounts or to the bearers of the keys of the archive of the house. The Rational also had the
rank of Minister of the General. His main tasks were to receive and consider — with the help
of an expert — the triennial accounts of the general and local deputies, and all the other

% Given that the institution originated through royal initiative (the monarch delegated his powers and made
possible a centralized financial administration), it is not difficult to find the influence of the royal administrative
structure on that of the configuration of the Deputation. Moreover, the transit of officials between
administrations was usual, and the patterns of organization were influenced by a body of specialized
bureaucratic staff. For instance, in 1283 the post of the Rational Master of the Court was created as a superior
official presiding over the Royal Patrimony or the privative public finances of the monarch. Hence, the
administration of the Deputation followed the main sections of the Royal Court (Chancellery, Rational Master
and Treasury), creating the posts of Notary Major, the Rational and the Scribe or Regent of Accounts
respectively. T. de Montagut i Estragués, Les institucions fiscalitzdores de la Generalitat de Catalunya, p. 49.
0V. Ferro, El Dret Public Catala, p. 265.

7l In contradistinction to the ordinary officials who could be elected by deputies and auditors without
concurrency of opinions, officials with the rank of Minister of the General needed to be appointed with the
unanimous consent of deputies and auditors. I. Sanchez de Movellan Torent, La Diputacié del General de
Catalunya, p. 207.
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accounts relating to goods or other remunerations of the General. He then had to prepare a
final report and question the auditors and deputies on the most controversial issues.
Moreover, he had to keep the Blue Book and all the books of the bank. In addition, he was
required to take charge of for the one hundred pounds received to examine the accounts of the
rights or the non-leased generalities.

iv) Lawyers of the General

Most of these were doctors with in-depth knowledge of the decrees and law of the
Principality. They therefore had to advise the deputies and auditors constantly, as well other
members of the house. In addition, they had to take part in the consistory court when tax
matters arose in the consistory that concerned the institution, in which one of the lawyers was
a counsellor or judge, while the other worked as a barrister. Consequently, their work was
based on seeing, recognizing and recording all the processes and documents that were
referred to the General, as well as taking part in all the causes, events and issues that affected
it. Their attention was drawn in particular to the questions or concerns raised by deputies
because of their duties regarding control of legal compliance. In fact, the legislation of 1413
states the obligation of the deputies only to be advised by their own officials (from the
Deputation) and not by other councillors drawn from other bodies of the Principality. The
same legislation provided for their election in the General Court itself, stating that this duty
would thereafter be the task of the six councillors. The offices of the Lawyers of the General
would be renewed once they had served for six years, and not three years, which was the case
with the majority of the posts the councillors selected.

v) The Procurator of the General or General Syndic

This post was created by the 1422 General Court, which confirmed that the
Deputation’s task was to defend the legal order.”> His main task was entirely related to this
principle, but within the Deputation as a result of the orders stated by the deputies and the
processes they initiated. Once the monitoring and defending the law of the Principality was
reaffirmed, the chief task of this post was to replace the main deputies presenting demands to
the relevant courts. Most of the people who accessed this post were notaries who came from
different positions in the institution. Nonetheless, succession from father to son was banned
as of 1455.73

2 Among the main tools for this purpose were the so-called embassies that the institution sent to the General
Court. The regulation stated that the members of the consistory could only be part of these delegations in cases
of the defence of Constitutions or in important events such as coronations and royal births. Also, the consistory
could decide to send embassies whenever the choice was made by a joint decision of an eighteenth of the arms,
by majority and by secret vote. In this respect the Syndic was in charge of requesting a licence from the
lieutenant when the councillors wanted to go to see him in embassy. The same happened when they wanted to
submit repeals of supplications, petitions and contraventions to the Royal Council or to the Royal Court. V.
Ferro, El Dret Public Catala, pp. 279-281.

On the other hand, the conformation of the embassies was controversial and reflected the structure of the Estates
that followed the institutions created by the arms. However, during the sixteenth century higher jurisdictional
disputes and conflicts appeared against the Deputation, which caused the sending of several delegations in the
1570s and episodes of both acceptance and rejection by Philip II. M. Pérez Latre, La Generalitat de Catalunya
en temps de Felip II, pp. 70-72.

73 1. Sanchez de Movellan Torent, La Diputacié del General de Catalunya, pp. 181 ff.
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1.4 Legislation and Codification

1.4.1 Legal Framework of the Institution and its Relationship with the General
Court

Concerning the rules applicable to the institution, we should distinguish four main categories:

i) The Chapters of the General Court, which were the regulations creating the
Deputation. These regulations constructed the general law of the institution and its normative
development.

i1) The Chapters and Ordinations of the General, with lower rank than the preceding
chapters, basically comprised the legislation whereby the Crown transferred its royal
jurisdiction in tax matters to the Deputation. Here it is difficult to consider these regulations
as an act of General Court because they were operative rules for the use of the Deputation,
and at the time were rarely published and incorporated into Catalan general law.

ii1) The Calls, which were provisions elaborated by the Deputation and served as an
instrument to publish the general rules of the institution. Written and published directly by the
Deputation, these were compulsory for all citizens.’

iv) The Chapters of Redress. This rule was elaborated by the General Court during the
redress or economic and administrative balance requested of the deputies. This relationship
between the General Court and the Deputation was established to control the activity of the
institution. This checking generated this kind of regulations, which had different formal
requirements and a different normative range from the primary and constitutive rules creating
the Deputation. The main novelty was that the Chapters of Redress were not legislation
enacted by the legislator itself, that is to say the royal sanction with the approval of the
Estates. The monarch disappeared from this process and the Estates alone created this
regulation by virtue of a set of royal concessions such as the privilege of 3 May 1410, based
on the normative autonomy of deputies and auditors. It was an instrument available to the
Estates in which royal intervention was only voluntary, or applicable when it affected royal
jurisdiction. These particular rules were subject to the general law of the Principality, hence
the Chapters of Redress were a kind of bylaw referring to the rights and revenues of the
General, and they subjected the Deputation to the General Court to ensure the governance of
the house and the stability of the General.”>

The year 1413 entailed the most important change concerning the regulation of the
Deputation. The General Court of that year fixed the normative bases that could later
complete and reform particular points. Especially 1432 and its Ordinations represented the
most important effort to achieve better and more comprehensive ordering of the management
and administration of the assets of the General. All this affected the structural organisation of
the Deputation, delimiting the officials’ functions more precisely. The compilation of all these
measures took place the following year in the form of the so-called Llibre dels Quatre

74 Ibid., pp. 120 ff.

73 V. Ferro, El Dret Public Catala, pp. 222-227. This question is nuanced in the second part of the thesis because
there are different opinions on this topic, vid. references to O. Oleart and the chapter Contingut normatiu.
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Senyals (Book of the Four Signals’®). But all this reform started in 1431 when the deputies set
forth a set of measures that they considered necessary at the time, calling for certain changes.
The General Court decided the appointment of a special commission in charge of a
comprehensive review of the institution. Nine people had the faculty to poll and investigate it
under twelve points:

L. Informacio sobre les rebudes e emoluments de la casa (Information on receipts and
emoluments of the house).

1. Arrendament o no dels drets i causes (Lease or otherwise of rights and causes).

III. Ordre que es segueix en els arrendaments (Order established in leases).

V. Deutes de la casa, qui son els deutors i perque no son executats (Debts of the
house, who the debtors are and why the debts are not collected).

V. Interesses que fa la casa, preus i despesses dell's ordinaris i extraordinaris, salaris,
esmenes i remuneracions extraordinaries (Interests of the house, prices and ordinary and
extraordinary expenses, wages, amendments and extraordinary remunerations).

VI Els ministres de la casa, quants hi han i si son necesaris (Ministers of the house,
how many there are and whether they are necessary).

VII. Deputats locals, salari, temps (local deputies, wage, time).

VIII. Veure si és expedient que vingui algu a la casa i no tingui ofici alla (To see
whether it is expedient for someone without an official job there to come to the house).

1X. Si és util el guarda dels esclaus (Whether the custodian of slaves is useful).

X. ...de inquirir contra los deputats, oidors, deputats locals e altres ministres de la
casa, axi passats com presents... E que de aco haie comissio del Senyor Rey (To inquire into
deputies, auditors, local deputies and other ministers of the house, former and current... and
all this with commission to the king).

XI. Mirar altres coses de la casa com l'eleccio dels deputats, oidors, deputats locals,
advocats e altres ordinacions de la casa (To observe other things in the house such as the
election of deputies, auditors, local deputies, barristers and other ordinations of the house).

XII. Pensar, cogitar e ordonar totes e sengles provisions en los dits deffalliments
necessaries e altres ovdinacions utils e profitoses a la dita casa... i fer ne relacio de elles a la
cort (To think over, collect and classify all the provisions and other useful ordinations of the
house... and inventory them for the General Court).”’

This scheme describes the vision of the Deputation as an institution. Permanent and working
between the intervals separating the meetings of the General Court, the original idea of the
institution as a delegated commission is changed to that of an autonomous and independent
centre exerting full jurisdiction relating to all the powers conferred. But as we know, power
tends to corrupt, and a control system sought to identify possible flaws and frauds committed
by officials of the house. This action set the precedent for the subsequent system of visiting
(Visita del General) established in the following century.

76 This is a literal translation, the real meaning refers to the coat of arms of the institution, Saint George’s cross.

77 Cortes..., Cort de Barcelona 1431-1434, Vol. XVII, pp. 445 and 446. From: 1. Sanchez de Movellan Torent,
La Diputacio del General de Catalunya, p. 115.
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1.4.2 Llibre dels Quatre Senyals

This is the compilation of all regulations governing the institution. In it, basically we find
chapters and ordinations from the General Court, and the Calls of the Deputies. The book
served as a code, and fundamentally described a set of provisions structured by chronological
criteria:

1) Chapters of the General Court approved in 1413 defining the institution organically
and functionally. Basically they describe the powers of the deputies, rights of entry and exit,
chapters of jewels of Barcelona, ball of lead and wax seal, their Calls, and also the wax seal
of the city and Vegueria’® of Barcelona.

i1) Regulations of the General Court celebrated in Sant Cugat-Tortosa in 1420, in
which the meeting resolved some practical issues such as salary increases for deputies,
auditors, barristers and other officials of the house.

ii) Ordinations of 1422 regulating textiles, which were the main commodities taxed,
and amendments and extension of the provisions of 1413.

iv) Regulations approved in 1433 pertaining to the General Court of Barcelona of
1431-1434, establishing a more rigorous system of control over tax collection as a safeguard
against some frauds detected during this process. This meeting also changed the personal
status of the house officials.

v) Chapters and Ordinations of the General Court of Barcelona held on 12 January
1452. This time the meeting changed some specific issues such as the update of officials’
salaries, and fixed a new balloting system for them and for auditors of accounts as from the
year 1455.

vi) Finally some copies of royal letters.”®

The first printed edition was in 1634, and was initiated by the monitoring visit that analysed
the management of the 1626-1629 triennium. This process highlighted the great cost of the
traditional system established within the institution whereby at the beginning of each
triennium the Deputation commissioned a set of manuscript copies of the book that it
distributed to the house officials. They also found evidence of corruption, because some

78 This was a territorial division in the Principality of Catalonia and Majorca. It had a magistrate called the
veguer in charge of the administration and exerting the delegated royal authority on governmental, judicial and
administrative jurisdiction. Other explanations in following sections. Source: Institut d’Estudis Catalans.

7 It is important to mention the influence and importance of the Catalan general law codification movement in
the fifteenth century; this arose as the law was considered to be too widely dispersed in a variety of sources, and
led to the so-called Compilations (Compilacions). Considering that as of 1413 the deputies became controllers
of legality, this duty was facilitated due to various processes of this movement that collated the main legal
sources contained in the Usages of Barcelona, Constitutions, Chapters of Court, Uses, Custom, Privileges, etc.
Concerning the regulation of the Deputation itself, there is an indirect reference within the Compilations,
specifically visible in provisions regulating legal compliance, in which an Act displays the obligations for local
and general deputies to proceed in this situation. The last compilation of 1704 mentions the balloting process of
deputies and auditors. But the most important provisions are in the Compilation of 1588, which shows the
chapters and ordinations regulating the institution in general after the great reform of 1413, the year in which the
Crown has to pay taxes and appears in the Compilation. It also renews the royal jurisdiction previously granted
to the deputies by Chapter of Redress, but now in the form of a Chapter of the General Court. I. Sanchez de
Movellan Torent, La Diputacio del General de Catalunya, pp. 110-137.
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copies were paid for but never delivered. The inquisitors or visitors decided to prohibit
payment for any manuscript copy, and they ordained the printing and binding of the book,
copies of which would be distributed to the main officials, and the rest kept under lock and
key. This measure was not implemented, and the next inspection detected the violation of this
decision. The institution was sentenced to repair the irregularity; on 30 May 1634, deputies
and auditors agreed to its realization, and the book was printed during that year. Two more
editions followed the first, in 1683 and 1698.

The Book of the Four Signals was an instrument that highlighted all the provisions referring
to the legitimate jurisdiction of the deputies, comprising their competences, public powers on
declarative and constitutive matters of law, and organizational, administrative and judicial
functioning. Tax regulation also had an important place in the book. It also included the rules
that the institution created to maintain high standards of production in the textile industry,
showing the policy of promotion and protection of this industry that was an economic
vanguard generating considerable wealth, and demonstrating that taxes constituted the main
incomes of the institution. Hence, one hundred provisions of the book are related to textile
regulation, and ninety-nine to the configuration of the general deputies’ functions. The rest of
the most important matters addressed are the salaries of the officials, oaths, leases of
generalitats (patrimonial tax collectors), the trade of dyeing and wool-stapling, the election
process of officials, the specific post of auditor of accounts and lawyers of the General, direct
tax collectors, and posts and officials in general.

The book itself was not an officially enacted publication, but rather an official or authorized
internal instrument designed to facilitate legal consultation and knowledge, and to avoid the
excessive cost of manuscript copies and constant visits to the file. As a compendium of law
describing the legal framework of the General of Catalonia, together with its bodies,
competences and functions, it was attached to the general law of the Principality. The
situation of the Deputation within this system had its doctrinal controversy (with dialogue
among notable jurists of the time such as Felip Vinyes, Joan Pere Fontanella, and others)
during the seventeenth century. It was especially the power of the General Court to reform
the Deputation by Chapters of Redress (developed and approved without royal consent) that
questioned whether the institution was a subordinated body of the General Court, or whether
it was another body of the Principality because of its powers directly delegated from royal
jurisdiction.

As of 1413 the General Court provided the chapters of reform and defined the powers of
deputies and auditors, a system that was ratified by the monarch, subsequently becoming the
so-called “accustomed jurisdiction” that the monarch granted in each General Court. It is
quite evident, especially in the General Court of 1455, that the monarch continued to renew
the accustomed jurisdiction in many matters, but precisely without participating in the
sanction of the Chapters of Redress, which means that the General Court used its accustomed
jurisdiction in the approval and enactment of this legislation alone, showing how deputies
and auditors were indeed a body hierarchically subordinated to the General Court.%°

80 T. de Montagut i Estragués, Libre dels Quatre Senyals. Estudi introductori, Ed. Base, Barcelona, 2006, pp.
37-68.
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2. The Concil of Kortenberg of the Duchy of Brabant

2.1 Introduction

The Duchy of Brabant, one of the most important western states of the Holy Roman Empire,
was located in what today are the Belgian provinces of Antwerp and Brabant along with
North Brabant in the Netherlands. The start of its history is generally considered to date back
to the late 12th century, when it joined the above-mentioned empire (1183). But its remote
origins are linked to the ducal house of Lorraine founded in 959 and to the title of Duke of
Lower Lorraine from 977, granted to Charles of Lower Lorraine (Carolingian). His daughter
would marry Lambert I, Count of Louvain and Brabant. In 1066 Godfrey I, grandson of
Lambert I (1095-1139) Count of Louvain and Duke of Lower Lorraine would be enfeoffed
with the Margraviate of Antwerp, a moment considered as the birth of the Duchy and its
privative dynasty until John III, the last Duke of the House of Brabant (1355). Other
significant episodes would be the entrance of Wenceslaus of Luxembourg in 1355, of the
Burgundians®! from 1406 with Anthony, John IV (1415), Philippe de Saint-Pol (1427),
Philippe the Good 1430, Charles de Bold (1467) and Mary (1477). In 1482 the Duchy passed
to the Habsburgs®?, closing the central history of the Brabant Middle Ages, which is the aim
of this study, especially the context of the enactment of the Charter of Kortenberg and the
creation of the Council of Kortenberg (1312-1376).

Most medieval Brabant researchers agree on the significant lack of documentation of the
period, as detailed below. The history of the Duchy until the 15th century is institutionally
and constitutionally unstable, beginning its most representative feudal period from 1222,
passing through the context of Kortenberg from 1312 to the reorganization of the orders of
the Duchy into estates. Despite being a very interesting period, most authors only dedicate a
few references to everything that derived from Kortenberg.

2.2 Institutional Architecture

According to M. Martens, the embryonic origin of the Brabant central administration is the
feudal chancellery system where the future agents would be trained to manage the different

81 In the preceding years, the Duchy would become part of the Burgundian principalities, and the Brabant
legend emerging from Silvius Brabon, Knight of the Swan. The two main sources of reference are the 1415
Cornicke van Brabant of Hennen van Merchtenen, and the anonymous Die alder excellenste cronyke van
Brabant, which was the first Brabantine printed chronicle in Antwerp in 1498, and was so successful that it was
reprinted several times. At the heart of the legend is Silvius Brabon, with his great achievement of defeating a
giant, and thereby becoming the first ruler of Brabant. These two chronicles, with notable differences between
them, would be related to the two ways in which medieval chroniclers approached history: on the one hand the
devolutio dominorum, which centred the story on the most remote origins of the dynasty of the sovereign,
thereby giving it a reinforced legitimacy from an immemorial past. On the other hand there is the surrogatio in
dominio, through which the story would be centered on the history of the monarch's office and not on their
ancestors, also emphasizing its distant origin, and producing a view more focused on the history of the territory
and its union with its highest magistracy. S. Bijker, The functions of the late medieval Brabantine legend of
Brabon in Networks, regions and nations: Shaping identities in the Low Countries, 1300-1650, Edited by Robert
Stein and Judith Pollmann, Brill, Leiden-Boston, 2010, pp. 91-93 & 97.

82 J. M. Jeep, The Duchy of Brabant, Medieval Germany: an encyclopedia, Routledge, 2001, pp. 72-76.
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affairs. The social and administrative transformations of the 13th century largely replaced an
organization considered antiquated and composed by hereditary officers that would be
replaced by more responsible and movable agents as it represented the emergence of the
Brabantine receptor (rentmeester in Dutch) and receveur; in all its references in French®?, a
prominent finance officer of the Duchy. But before going into detail about the receptor, it is
worth briefly analyzing the importance of the curia ducis in the configuration of the central
administration and under what conditions it arrived at the context of Kortenberg.

By being broad, steady and preserving its key features, is how the 13th-century curia ducis
became the central body of the Duchy, moving its administrative machinery and managing
the traditional feudal powers that were officially consecrated for the first time through an
imperial document from 1222, which is considered the Brabant regulation of feudal law. At
that moment, we find a curia ducis orbiting around the Duke, assisted by the judgment of
noblemen, and exerting one of the most significant feudal competences: the gracious
administration or transfer of fiefs among his feudotarius. At first, the Duke appears in these
proceedings surrounded by testimonies that would be from ordinary members of the curia,
noblemen, ministeriales or clerics. The duke managed all the affairs in presentia nostra®?, and
his role presiding over this remained practically unalterable throughout the 14th century. The
relationship between the Duke’s presidency and his curia as a single court in charge of feudal
affairs becomes both intimate and evident during the 13th and 14th centuries, unlike
elsewhere in places like Flanders, which enabled bishops or bailiffs to exercise that role; it
also characterized a centralization that would define politics after John 1.3% From the second
half of the 13th century there is a key change with respect to the attendants of these
audiences, because the people assisting the Duke in his dominion or political functions
progressively became only vassals of the inner circle carrying out government functions. This
is when, according to Uyttebrouk and Martens, we are talking about a feudal court, hence, the
Duke with mannen van leen, feudal men, forming a court whose composition varied and had
different vassal and regional advisors.

The curia ducis underwent a process of specialization in different sections, which is why we
talk about its operation through two different institutions, on the one hand as a feudal court,
and on the other, as a ducal council.

The ducal council appears as a result of the advice sought by the Duke from people who as of
the mid-13th century began to be called counsellors, raden or raedsluden in Dutch, while
acquiring a collective identity. There is a lack of information regarding their medieval history
because it seems they had no archive, as there are no records of their activity, verbal
processes, court cases or judgments. The two main sources are the Brabant accounts dating
from 1363, from which are derived names, salaries and payments for displacements of ducal
counsellors; and ducal acts, which describe who was present in the decision-making process.
Raet or raedt are the words to be found in the documents before the second half of the 14th

83 M. Martens, L administration du domaine ducal en Brabant au moyen dge (1250-1406), Académie Royal de
Belgique, Bruxelles, 1954, pp. 13-14.

84 Ibid., pp. 23-27.
85 bid., pp. 51-53.
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century, a time when raet van Brabant, Council of Brabant, begins to appear.®® The most
notable period of the council is between 1355 and 1430. From 1355 to 1404 we are talking
about a traditional council, appearing as a large number of counsellors, but only a few of
them participating in the regular activities of the council, with the most significant noblemen
of the Duchy but few churchmen. From 1406 the ducal council appears divided into two
specialized and permanent sections, on the one hand is one known as the “chamber of
accounts” which controlled financial management at all levels. It had some independence and
even at the beginning was composed by some of the Duke’s counsellors. On the other hand,
there was the “chamber of the council”, created to manage the justice administration and the
most pressing matters. It was always a section of the ducal council®’, but composed by just a
minority of noblemen, with the prominence of the main cities as a clear influence of the
Estates. The chamber disappeared in 1431 when the Council of Brabant was reformulated and
acquired its functions along with those of other sections. According to P. Godding, contrary to
the intention of the Estates, which desired an institution of control, it became a faithful ally of
the ducal power.®

From the second half of the 14th century the administration of the Duchy underwent a
specialization of functions leading to a quite autonomous institution, whose development
would provoke a more efficient court through the delegation of the Duke’s main fiscal
jurisdictions to local courts and local receptors, also the gracious jurisdiction was reorganized
with the emergence of noble courts. Its composition and powers would reflect a special
period of social and legal evolution where Brussels gradually became the administrative
capital.®

The transformation of the administration towards a structure that was less and less dependent
on the presence of the Duke would cause profound changes. The emergence of the Brabant
receptor is an example that all authors usually place above the traditional and extended figure
of the seneschal®, an officer who was replaced by the receptor, probably due to his

86 A. Uyttebrouck, Le gouvernement du duché de Brabant au bas moyen dge (1355-1430), Editions de
I’Université de Bruxelles, 1975, pp. 271-273.

87 Ibid., p. 300.

88 P. Godding, La légilation ducale en Brabant sous le régne de Philippe le Bon (1430-1467), Académie Royal
de Belgique, Bruxelles, 2006, 20-22.

89 M. Martens, L administration du domaine ducal en Brabant au moyen dge (1250-1406), pp. 56-58.

90 The seneschal (drossard in French or drossate in Dutch), was traditionally considered the Brabant chief
superior of justice. The fact is, its origin lies in the ducal household in charge of all ducal services, the court and
the demesne administration. At the beginning there were two seneschals, one from Leuven and the other from
Brussels, that both gave rise to the seneschal of Brabant, head of the ducal house. Later, as of the 13th century,
the office was split in two again, the hereditary seneschal of the Rotselaar family, from the highest social sphere,
and the eligible seneschal, belonging to a more modest nobility. The latter would eventually give way on the one
hand to the seneschal as the territorial justice officer, since it would lose the demesne administration in favour of
the receptor from the first half of the 14th century; and on the other hand to the seneschal of the ducal house
dealing with the domestic services of the Duke, which would finally disappear around 1375. From this moment
and throughout the 15th century, the seneschal was a prestigious figure, once again representing the highest
nobility of the country, and a member of the ducal council by right of office depending on the period, generally
chosen by their counsellors, and clearly appointing counsellors of the highest magistracy from the second half of
the 15th century. A. Uyttebrouck, Le gouvernement du duché de Brabant au bas moyen age (1355-1430), pp.
26-217.
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connection with an administration considered outdated, which needed to change how it
solved new challenges.

Under the House of Burgundy, which brought the position into being®!, the receptor was head
accountant and central receiver of the Duke's ordinary profits (except for some of feudal
origin, grain or fiefs) supported on these issues (and in the management of demesne) by local
receptors and local justice officials. He would also be treasurer and dispenser of a part of the
ducal profits, as well as monitoring the management and accounts of local receptors.®? During
the financial and political crisis of John II and III, the context of the Charter of Kortenberg,
which we will analyze later, is when the seneschal loses his traditional attributions, a time
when the receptor acquires importance in the Duchy. It does not seem a coincidence that the
office was occupied by bankers in that period of financial instability.

From the second half of the 14th century the receptor appears with clearly defined functions
and on the cusp of its evolution: he was the hierarchical chief of local receptors and justices,
with an office and presiding over investigation commissions. He henceforth became the chief
of the administration on whose authority the management and finance agencies of the Duchy
depended.”® At the beginning of the 15th century he regained control over all finances after
having lost them in previous periods, and became the receptor of Brabant-Limbourg. He
became the manager of all profits and intervened in the extraordinary income of the Duke
(basically gracious aids and donations whose management was entrusted to special
managers), although from 1404 the Chamber of Accounts were also in control of the
finances.”

The receptor was a member of the curia ducis and later ducal council and participated in the
most important decisions of the ducal administration, appearing on several occasions as an
integral part of certain judicial processes along with other important figures, including being
the final judge of the process without taking part in preliminary issues or proceedings.”> This

91 John I appointed numerous receptors and, although it is difficult to know if they were receptors of the Duchy
or local receptors, M. Martens indicates Nicolas de Lapide as probably the first receptor appointed in 1271,
when he appears around that time as president of an allodial court, transferring the tithes from Wygmael to
Vrowenpark Abbey. He also had to mediate in 1274 between the Duke and Count of Guelders in the wake of an
annuity problem of Leuven, something that only could be commissioned to a receptor. There is more certainty
about Henri Prochain, receptor from 1279, who had the special mandate to chair the censales courts. Martens,
quoted by Uyttenbrouk, also analyzes the existence of the receptor of Flanders whose relationship with the
officials of the ducal chancery is evident, and would support the same theory regarding the origin of the receiver
of Brabant before 1270, although they were to have different paths, as, in the 14th century, their Flemish
counterpart would have exceptional authority in matters of penal law and criminal execution. (martens 247) M.
Martens, L’administration du domaine ducal en Brabant au moyen dge (1250-1406), pp. 80-81 & 247 and A.
Uyttebrouck, Le gouvernement du duché de Brabant au bas moyen dge (1355-1430), p. 238.

%2 Ibid., p. 237.
93 M. Martens, L administration du domaine ducal en Brabant au moyen dge (1250-1406), pp. 242-243.
% A. Upyttebrouck, Le gouvernement du duché de Brabant au bas moyen dge (1355-1430), p. 240.

95 This is what happened, for example, in 1386 when the receptor Renier Holland, the seneschal Jean de
Withem and the chamberlain Jean de Bornival had to arbitrate between the Abbey of Heylissem and Gerard de
Velp on the controversies arising in the nomination of the mayor and the rulers of Heylissem's lordship. Through
a survey and examination of territorial law, a judgment was issued which would have effect until “a better one
would be found”. M. Martens, L’ administration du domaine ducal en Brabant au moyen dge (1250-1406), pp.
244-246 & 248.
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characteristic of acting as a judge is the result of the relationship of the receptor with the
ducal council, although it does not involve the formation of a court, what matters is his
usefulness as a deputation of the council to certain events, as a duke's collegiate delegate, and
hence taking part in the different cases involving ducal sovereignty. The receptor is,
according to Martens, the representation of an administrative revolution that begins in the
13th century with the curia ducis, which, a century later, became the ducal council, along
with the feudal court and the emergence of independent officials and perceptors of feuds
among others.

2.3 Role of the Estates, Royal Preeminence and Role of the Legal
Pactism Institution

As regards the history of the Estates in the Duchy of Brabant, like all scholars of the period,
Uyttebrouck warned of the lack of studies, since the limited available information does not
allow us to identify a clear origin and function in medieval times of the Estates' meetings. It
is only possible to obtain information from the accounts of some cities, although this
information is not very clear. For example, the accounts of Louvain do not allow us to
determine if before 1360 formal meetings of the orders took place; and the first conserved
verbal process dates back to 1423, but does not allow us to identify in what capacity certain
members attended that meeting. The meetings of the delegates of the clergy, the nobility and
the cities received, as of the 15th century, the name of Estates of Brabant. Before the access
of the ecclesiastical order to this dynamic, there is documentation that records the meetings of
the “die twee weerlike Staeten”, the two secular Estates, which met almost ninety times
between 1355 and 1430, especially in the years of crisis, and which would be the two Estates
that would determine the ducal power.”

Would Brabant's Estates follow the experience of other places, such as Catalonia, becoming
an assembly of periodic meetings of certain political and administrative attributions whose
main motivation is the voting of aids and tributes? For the present study this is a key issue, to
which I would add the role played by the Estates at the legislative level and, therefore, the
level of legal pactism that would have been achieved.

According to Uyttenbrouk, and taking into account the profound documentary problems that
the period presents, the fact is that until 1430 the issues dealt with in the different meetings,
forums or embassies would be the following (approximate percentage data): Relations with
neighbouring countries (especially those of dynastic personal union) 25%, internal affairs and
relations of the cities 13.5%, aid for the Duke and its collection 12%, monetary problems
11%, relations of the cities and the Duke 10%, issues and problems of governance 5.5%,
control of finances and account auditing 5%, issues and problems of the Duke’s private life
3%, legal issues and constitutional problems (confirmation and elaboration of general
privileges and other similar documents) 2%, homeland security 2%, and arbitration of
private wars 1.5-2%.°7

% A. Upyttebrouck, Le gouvernement du duché de Brabant au bas moyen dge (1355-1430), pp. 429-431, 434 &
448.

97 Ibid., p. 465.
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This succinct data tells us that legislation was for the Estates and the government of the
Duchy, rather than an aspect that played a modest role, at least until Anthony of Burgundy
took the power. During the 12th and 13th centuries the main source of ducal legislation were
privileges, ordinances and franchise concessions, the ordinances being a resource whose use
would progressively increase. At this time, it would appear that the states were especially
strict in monetary matters, severely conditioning ducal freedom. Legislation, therefore, was
effectively determined by them. On the other hand, it should be noted that the most common
legislation derived from the franchises granted to cities and communities. In this case, the
legislative initiative was often produced at the request of citizens to resolve issues relating to
freedom, justice, administration and, of course, taxation (exemptions, contributions to
extraordinary assistance, tax authority). Notwithstanding, the legislative initiative of the Duke
had been determinant in these matters since Henry I and during the 14th and 15th century,
with the confirmation of previously agreed privileges. From this time onwards legislation
progressively becomes more autonomous, coinciding with new institutions, officials and
forms of government that needed regulatory authority for their operation.”®

Uyttebrouck considers there to be a lack of studies into the characteristics and typology of
assemblies, although there is no doubt that the representatives of the country were appealed
to to deal with the country’s affairs, even tax voting occupied a modest place in comparison
with other countries. At the beginning of the 15th century the Estates were increasingly
consulted, and the main cities acted as a united front before the demands of the monarch. It is
not the purpose of this work to inquire into the unclear information regarding the elaboration
processes of the agreed laws. The legislative role of the Estates is clearer from the third
decade of the 15th century, especially when the Council of Brabant assumed the functions of
the government council, while the Joyous Entry of Philip the Good in 1430 made its position
clear in the Duchy with or without the Duke, obliging it to dispatch the affairs of the Duke
and examine all ducal acts. Hence, the Estates were to have some control especially in regard
to extraordinary aids, as well as on a legislative level, since it seems that twenty years later
came ordinances apparently without the concurrence of the Duke and which assumed judicial
powers. As regards the intervention of the Estates in the ducal legislation, although it is
difficult to study procedural aspects as in other processes of parliaments and courts, the fact is
that until 1430 everything would point to the role of the Estates being more than advisory®®

2.4 The Charter of Kortenberg
2.4.1 The Context that Led to its Enactment

The first decades of the 14th century in Brabant began with a delicate political situation
whose origin lies in the difficult state of the ducal treasury as the result of heavy debts
contracted by John II, along with the Duke’s delicate health and his under-age heir. The
particular concern of foreign creditors led to all trade with the Duchy being blocked in order
to force a solution to the debt conflict through a boycott on the Duchy's exports. Hence, the

Bp Godding, La légilation ducale en Brabant sous le regne de Philippe le Bon (1430-1467), pp. 93, 94, 97, 99
& 100.

99 A. Uyttebrouck, Le gouvernement du duché de Brabant au bas moyen dge (1355-1430), p. 468.
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cities, playing a key role and counting on a considerable industry and wealth, decided to
intervene in the public debt situation in order to reestablish trade fluency. Helped by Brabant
abbeys, they promised to assume the sum of 40,000 pounds of the entire public debt,
demanding as a main condition the full management of the amortization schedule, as well as
the power to appoint, during six years, a set of key offices in the country. Thanks to his very
weak position and in order to prevent major disorders, the Duke had to cede, and gathered in
a stately assembly the most important Brabant nobility and cities with the intention to enact
the famous Charter of Kortenberg'® on 27 September, 1312.

It is, therefore, a context dominated by several commercial insurrections inside and outside
the country, placing the cities in a position of power against the state and a weakening
nobility, as well as by the personal situation of the Duke trying to ensure a situation of stable
peace after his decease!®!, something not new for the history of Brabant, a Duchy whose
cities would grow and become more powerful as the ducal authority faltered from 1248 to
1430, each succession to the throne being threatened by an under-age heir in 1248, 1261,
1312 and 1415; the absence of a male heir in 1356, or through the total absence of an heir in
1406 and 1430. From the 13th century onwards, and this is not exclusive for the Brabant, the
economic strength of the cities eclipsed a waning nobility, changing the balance of power,
which, in the case of Brabant, was aggravated by ducal weakness and instability.!??

Collaterally to the enactment of the Brabant charter, there were two other charters of capital
importance, the Charter of Flanders and the Charter of Wallonia, both enacted on 12 July,
1314. The direct cause of the drafting of these two charters was the aforementioned context,
and, therefore, their nature would follow the precepts of Kortenberg by looking for
intervention on the most important acts of ducal power, as well as safeguarding from future
financial difficulties. Moreover, the preamble of the Walloon Charter depicted the real
situation of the monarch, stating from the very beginning how the state was affected by his
financial policy, and indicated a solution that could not be carried through without the advice
of cities, abbeys and the whole Brabant. Political intervention and economic control were the
conditions demanded in exchange of aid, and this was developed with a set of articles, on the
one hand giving the power to appoint or remove a group of key officials to the cities only,
and on the other, a heavy restriction on the use of ducal hereditary domains for their
alienation that would serve to compensate certain services to the Crown, permitting only the
use of movable property for this purpose. This measure of ducal domain conservation was
developed in all Joyous Entries, and was a consistent policy which attempted to ensure a
serious amortization of the debt by using certain wealth generated by the domain’s
exploitation, and to safeguard this from new financial disorders, this being a direct
consequence of the subsidy’s delivery conditions.'®

100 B poullet, Mémoire sur [’ancienne constitution brabangonne, Académie royale de Belgique, 1862, pp. 29,
34-35.

101 3. van der Straeten, Une charte de pays: La charte de Cortenberg en Brabant, Etudes suisses d’histoire
générale, Verlag Herbert Lang & CIE, Bern, 1954, p. 150.

102 R, Van Uytven - W. Blockmans, Constitutions and their Application in the Netherlands during the Middle
Ages, in Revue belge de philologie et d'histoire, tome 47, fasc. 2, Histoire (depuis I'Antiquité) / Geschiedenis
(sedert de Oudheid), 1969, pp. 400 & 402.

103 E. Poullet, Mémoire sur I’ancienne constitution brabanconne, pp. 35-37.
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Another important and interesting aspect about this context is the dynamics and situation of
the orders of Brabant at that time, because the ecclesiastical order was not yet organized as a
unit within the territory, but as different, disintegrated units through the country’s abbeys.
Quite representative of this idea is the fact that there were no counsellors or representatives in
the Council of Brabant, who entered Brabant politics as of 1350, when they started attending
the regular sittings with nobles and cities.!'*

That is why the charter did not confirm the privileges of the clergy. This was stated by means
of a separate document dated 3 October, 1312'%, in which 25 abbeys and almshouses, as well
as a great number of Benedictines, Cistercians, Augustinians and Norbertines possessing
properties on Brabant soil were recognized as the representative part of the Brabant clergy.
Once they were established as an order, they used this charter (and later confirmations of
1336 and 1338) as proof of their original fiscal privileges as well as verification of their
existence. 1%

The charter and the Council of Kortenberg allowed the evolution of Brabant’s three orders to
be observed before the apparition and consolidation of the regular assemblies. Together with
the privilege of 3 October, 1312, the charter led to a solidarity of individuals and constituted
bodies within the three orders that subsequently began to intervene as groups in political life,
as well as progressively taking responsibility for the “community of Brabant country” as the
body encompassing all them. From 1356, the orders lived entirely in this dimension, and
called upon Wenceslaus to establish a more specific charter of rules that were summarized in
34 articles, in which all the Brabant constitutional provisions were finally established.!®

There are different opinions as to when the orders entered into a dynamic and adopted the
function of estates. According to van der Straeten, it is complicated to establish in which
exact moment of the 14th century the orders saw themselves as a political corporation, and
as estates. The deputies in the Council of Kortenberg showed at least the intention of nobles
and cities to take part in politics.'® On the other hand, Poullet considers that this happened
around the second decade of the 14th century, since the name of “Estates” appeared in 1421
when the abbeys, nobles and cities of the country referred to themselves as Dry estaeten van

104 J_ van der Straeten, Het Charter en de Raad van Kortenberg, Recueil de travaux d’histoire et de philologie.
sér. 3. fasc. 47., Bruxelles, 1952, p. 203.

105 By means of the charter, John II promised to keep the abbeys out of new exactions and labour. It represented
a new application of article one of the secular charter, while for the second article they enjoyed the traditional
immunity. But what happened in later confirmations was different. John III had a different view, imposing for
instance more than what was supposed to be acceptable for his own chivalry and his daughter’s wedding, which
provoked the intervention of Pope Benedict XII (1334-1342) in favour of the abbeys. Finally an agreement was
reached with the Duke, who apparently gave in to certain demands. This agreement, the charter of 24 October,
1336, confirmed and extended that of 1312. Apart from specifying and delimiting workdays, tasks and other
aspects, it reaffirmed what was promised, and an act of execution ensured a correct distribution of the debt. A
later agreement on 22 June, 1338 took the confirmation of 1336 in order to extend it to a dozen new institutions.
The events that led to 1312, 1336 and 1338 created the most significant tax privileges, a base always defended
by the clergy. Ibid., 203-204.

106 7. van der Straeten, Une charte de pays: La charte de Cortenberg en Brabant, p. 155.
197 Ibid., pp. 157-158.
108 7. van der Straeten, Het Charter en de Raad van Kortenberg, p. 202.
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Brabant, conferring the title of governor on Philippe de Saint-Pol, and then remaining
constituted as such at least from this date.!*

Regarding the position held by the charter in later times, special political situations led to
several subsequent confirmations. The first confirmation of the Charter of Kortenberg was on
15 August, 1332, thanks to the victory of John III against the coalition of all his adversaries,
consisting mainly of the ecclesiastical princes of Cologne and Liege, the dukes of Gelderland
and Jiilich, the counts of Namur and Borgloon, the Sire of Valkenburg, the King of Bohemia
and the King of France, who was the head of the whole enterprise.

A second confirmation was provoked in the wake of what occurred on 22 August, 1371,
involving Duke Wenceslaus and a group of chivalry members that were taken captive during
the Battle of Baesweiler. The Duke was quickly released thanks to his brother the Roman
Emperor Charles IV. The Brabant representatives had to pay the Duke’s ransom, thereby
provoking the confirmation of the charter on 17 September, 1372, representing in fact an
extension of the charter with twelve articles, adding to the nine existing ones. It also included
15 nobles and three cities more, making a more comprehensive and stipulated charter that
increased the powers of the Council of Kortenberg in a period of particular influence over the
country’s politics. After this period the decline of the institution coincided with the
consolidation of the permanent assembly of the Estates.!'!°

2.4.2 Content and Nature

The Charter of Kortenberg is considered the first manifestation of the Brabant liberties Even
though most of its articles were the confirmation of previous provisions, what made it
different was that it was expressly enacted under the protection of nobles and cities, adopting
for the first time a particular contractual condition between the lord and his subjects'!!, and
impacting on other events and documents like the Joyous Entry of Duke Wenceslaus of
Luxembourg and Duchess Joanna of Brabant, which took place in January 1356, and was
considered the most famous document of Brabant’s constitutional history, the fundamental
basis for its development being the previous enactment of the Charter of Kortenberg, and
through which a set of privileges were reasserted.!?

At the core of the charter and its 1332 and 1372 confirmations were four capital privileges,
some of them the oldest of Brabant. The first entailed the principle of the inviolability of the
person and the right to be judged by one’s own naturals; the second, the limitation of
subsidies and inviolability of property; the third, the confirmation of privileges of cities and
ecclesiastics; and the last, a permanent government control by an institution of
representatives of the second and third order. This last point was new for Brabant public law,
the rest were transposed from old customs and privileges inherited from the feudal system
and from the communal period. Therefore, this new situation, as a reaction to the political

109 Poullet, Mémoire sur I’ancienne constitution brabangonne, p. 46.

110 7 van der Straeten, Une charte de pays: La charte de Cortenberg en Brabant, pp. 155-156.
LE Poullet, Mémoire sur I'ancienne constitution brabangonne, p- 29.

12 van der Straeten, Une charte de pays: La charte de Cortenberg en Brabant, p. 149.
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insecurity, tried to secure stability by ensuring key political liberties for the subjects: a
representative council as guarantor of redress of grievances and correction of abuses,
protected by the right of disobedience when an incorrect prince refuses to rectify and redress,
and thereby breaking the bond of servitude and obedience between lord and vassal; a right
confirmed by all Joyous Entries from 1356, and which became one of the most solid
foundations of its public law. The nature of the charter also comprised sanctions and
corroborations, as well the two fealty sermons to be taken by the Duke and the country’s
representatives. The charter included a long list of witnesses comprising 58 nobles, 18 cities,
the major offices of the Duchy, as well all the hereditary high offices holders, the squires of
Brussels and Antwerp, the attorney of Hesbaye, and a crowd of notables as a demonstration
that the whole of Brabant was represented by means of the document.'!3

There is evidence of three original copies of the charter. Two of them still exist, one in the
archives of the city of Leuven, the most complete but whose condition is quite decayed, and
the other located in the archives of the city of Antwerp, which is well preserved. The third,
presumably, was in Brussels but was destroyed during the bombing and fire of the archive in
1695. Van der Straeten used the Leuven copy in its critical edition, using the three vidimus of
the charter and more than 50 copies belonging to three different traditions. On the other hand,
there is the 17th-century Latin version comprising the charter itself and its second
confirmation, made by the Brabant lawyer Hubert Loyens, which, according to van der
Straecten was a “correct and quite elegant” version!'#, and is the one I quote from and use to
refer to the original information of its articles, due to the good opinion of the author and
because its content is more accessible in Latin than in medieval Dutch.

The first article''® established that the Duke, his heirs and successors would not introduce
more taxes, and would not require subsidies except in the three cases of chivalry, marriage
and ransom; and, even in these cases, the subsidy would be distributed so wisely that no one
would be injured nor overloaded. Through this article, the Duke recognized his resignation to
any arbitrary exaction that could be imposed on the lower classes of his Estates, as well as
those of his particular domain, saving the three cases that replaced the exceptions of Henry
III. The article, therefore, represents one of the most important elements of the charter, that is,
the introduction of a larger empire of distributive justice to lower classes by a taxation
system, in an effort to avoid overloading individuals. Communes and feudal lords benefited
from greater tax exemptions, by which none of them would be taxed, except for the
communes if an original statute saved a reserve for the Duke.!'® The article also includes a
concept whose evolution was to set the agenda for public law in many countries based on a
key principle: the financial aid to the monarch is a vassal’s gift of a benevolent nature,

13 Ibid., pp. 154, 156-158.

114 7 van der Straeten, Het Charter en de Raad van Kortenberg, pp. 197-199.

15 1. Ac Primum quidem, quod Nos, aut haeredes, aut successores nostri, nullas unquam oblationes, subsidia,
indictiones, aut exactiones populo irrogabimus, nisi occasione et causa Equistris militiae, Conjugii, aut
Captivitatis; easque indictiones tam moderate imperabimus, ut nemo iis laedatur, aut praegravetur. J. van der

Straeten, Het Charter en de Raad van Kortenberg, Appendix III, Latinae Versiones, Recueil de travaux
d’histoire et de philologie. sér. 3. fasc. 47., Bruxelles, 1952, p. 55.

116 E. Poullet, Mémoire sur I’ancienne constitution brabanc¢onne, Académie royale de Belgique, 1862, p. 30.
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increasingly limited in exchange for freedom!!’, and therefore, enclosing the capital financial
idea by which the monarch would not demand additional aid, except on specific, and not
excessive, occasions; and linked to a progressive evolution of a secular public law like other
European countries, such as those analyzed in this work, with gracious donations tending to
be more restrictive and delimited, given in exchange for liberties to cities, regions and certain
categories of people.'®

By means of the second article!!” the country would remain subjected to law and court ruling,
and rich and poor would be treated through law and sentence according to the existing
charters or those still to be enacted, a “council of good people” in the country having the
power to mitigate or improve points in order to fulfill these principles. This relates to the
reaffirmation of the will to establish a legislation and regular court system throughout the
Duchy. The area of application was the baronial and ducal Brabant possessions, and, as
Poullet considers, the origin of this article was the weakening of the baronial authority by
which most of the barons lost their privilege of high justice in their domains to be replaced by
the ducal authority. Hence, the way to ensure generalized standards, implement legal and
judicial procedures, and, therefore, avoid an arbitrary implementation by manorial officers,
was to establish the principle of rule of law through the Duchy’s public law, where rich and
poor would be protected from any kind of arbitrariness, and dealt with only through law and
court ruling.'?° This principle was also confirmed by later dukes, like John III, by means of
his landkeuren, which also codified a part of the country’s penal customs. The principle,
using the form “by law and sentence”, articulated the right to be judged by natural judges, a
formula found in other places through denominations such as legale iudicium, ordo iudicialis,
lex competens or rectum et iustitiam; and whose main purpose was to combat arbitrariness
and purely administrative sentences. Article three also entailed the right to be judged by
peers, showing the privilege of non evocando, which would be recognized and extended by
means of the Brabant golden bull of 134921 This, in turn, would, according to Natural law
theorists, be linked to the principle of Nulla poena sine lege, showing the concern about
arbitrariness, which can be found in other events such as Toledo in 683, Lex Bajuwariorum in
741, Hungary’s golden bull in 1222, and many others.!??

17§ van der Straeten, Het Charter en de Raad van Kortenberg, Recueil de travaux d’histoire et de philologie.
sér. 3. fasc. 47., Bruxelles, 1952, p. 200.

118 7. van der Straeten, Une charte de pays: La charte de Cortenberg en Brabant, Etudes suisses d’histoire
générale, Verlag Herbert Lang & CIE, Bern, 1954, pp. 150-151.

19 11, Cum Subditis nostris universis, lege et judicio agemus, iisque divitibus juxta ac pauperibus, jus ex eaquo
dicemus, secundum archetypum codicillorum ea de re conscriptorum, qui codicilli diligenter examinabuntur. Et
si quid in iis deprehendetur, emendationem quod requirere videbitur; aut Subditis nimis grave, aut durum, id
consilio Virorum bonorum, eorumque ad hoc deligendorum, emendabitur, et moderatius temperabitur. J. van der
Straeten, Appendix Ill, Latinae Versiones, p. 55.

120 E_ Poullet, Mémoire sur I’ancienne constitution brabanconne, p. 31.
1211 van der Straeten, Une charte de pays: La charte de Cortenberg en Brabant, pp. 151-153.
122 7. van der Straeten, Het Charter en de Raad van Kortenberg, pp. 201.
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In article three!??, the Duke, his heirs and successors were commited to maintaining all their
free cities under the rights and freedoms they had enjoyed since antiquity. Also all causes of
the “good people” of the cities would be treated according to their own laws and, outside the
law, these causes would not work, as well as not being allowed to be developed. It therefore
represented one of the most relevant principles of the charter by establishing that any natural
of the county could not be diverted from their natural judges, a principle with the same nature
as that of quod non extranhantur of the county of Venaisin, which will be explained later. It
was developed later with Antoine de Bourgogne by means of the Joyous Entry, but the fact is
that it was a very important principle for the bourgeoisie that was later extended to people
under other franchises and to the countryside. The article also represented the formal
confirmation of all particular communes and franchises, and it showed the dominant idea by
which any arbitrary action of the Duke could be avoided by the commune’s people.!?*

2.4.3 The Articles Regulating the Council

Articles 4, 5 and 6 of the charter were focused on the Council of Kortenberg, an institution
considered, at least by Poullet as one of the most liberal institutions of the Middle Ages, as
well as an “extraordinary spectacle”. The provisions deploying the council established a
permanent institution with almost unlimited powers, with a structure that reflected its society.
The institution, therefore, can be considered as a truly permanent deputation, and herein lies
its importance for this study. The Council of Kortenberg was an institution parallel to the
Duke’s administration, and it had officials deployed to all the country that periodically had to
report their work and any abuses they had recorded. The duke was bound by law to rule in
accordance with their reports .2

Before looking at these articles in detail, at this moment it is important to consider how,
depending on the analysis conducted into this institution, its conception has varied radically,
especially if only observed through the simple document of the charter. As van der Straeten
points out, and as far as I could detect myself, the Council of Kortenberg has given rise to
very inaccurate interpretations. Many of the old authors, such as Christophe Butkens
(1590-1650), considered it as a sort of sovereign council established by the “Court of
Kortenberg”. This was an erroneous interpretation possibly induced by a lack of information
on the one hand, and by mere convenience on the other one. The main testimonies about the
council are found in accounting documentation of the 14th century, Its subsequent study in
the 19th century gave rise to ideas such as “permanent deputation”, “Court of Kortenberg”,
“national representantion” or “Assembly of Kortenberg”, some of them with a significant
lack of scientific evidence. Some modern authorslimited its existence and analysis to what
was contained in the charter, without providing practical evidence of what was detailed

123 T11. Porro insuper Nos, haeredes et Successores nostri, omnibus et singulis Urbibus, immunitates, libertates,
ac jura sua, quibus hactenus fruuntur, integra et salva servabimus, subditisque nostris juxta cujusque civitatis
jura, justitiam administrabimus, neque permittemus ea ullo pacto convelli, infrigi, aut labefactari. J. van der
Straeten, Appendix III, Latinae Versiones, p. 55.

124 g Poullet, Mémoire sur I’ancienne constitution brabangonne, p. 31.

125 1bid., pp. 32-33.
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therein'?%. A. Wauteurs, E. Poullet and M. F. Quicke would provide the most serious and
accurate work.'?” As will be seen later, for me, the work of J. van der Straeten has been the
most detailed, incisive and reflective of the few who deal with the Council of Kortenberg as it
should be studied.

Under articles four!?3, five'? and six!3, an institution composed by four members from the
nobility and ten from representatives of the cities was established, and their nomination
would depend on the Duke and the country. The Abbey of Kortenberg was fixed as a three-
weekly meeting place due to its geographical location between Brussels and Leuven'?!. There
would be three representatives from Leuven, three from Brussels, a bourgeois from Antwerp,
one from 's-Hertogenbosch, one from Tienen and one from Zoutleeuw. Together they would
have the power, on behalf of the Duke, to seek and have knowledge of any abuse existing in
the country, according to the points dealt with in the charter , as well as any others that may
have arisen. They would have full powers to review any of these matters, to refine, to
introduce other improvements, and to organize everything to best benefit the Duke and the
country. Their actions and organization would be firm and stable, and neither the Duke nor
his successors could violate them in any way.

126 T have even found definitions claiming that the Charter of Kortenberg created a council called the Estates of
Brabant (in M. Brouwer, Governmental Forms and Economic Development From Medieval to Modern Times,
Springer, Switzerland, 2016, p. 199.); as will be seen below, aside from being inaccurate it is also an impossible
definition for both material and chronological reasons.

127 5. van der Straeten, Het Charter en de Raad van Kortenberg, pp. 213- 214.

128 1y Suffragante Consilio patrie, legemus ex Equestri ordine quaternos maxime commodos, frugi et in publica

commoda intentos, et ex plebejo ordine, nimirum ex Lovaniensibus ternos, ex Bruxellensibus totidem; ex
Antverpiensibus, Buscoducensibus, Thenensibus et Leeuensibus singulos. J. van der Stracten, Appendix III,
Latinae Versiones, p. 55.

129 (5) Atque hi delecti tertia qualibet hebdomada, Corterbergae conventum agent, cum imperio et auctoritate,
quam pro Nobis posterisve illis impertimur; ut audiant et cognoscant, num in rebus Patriaec jam memoratis, aut
iis, quae imposterum accidere poterunt, aliquis defectus, aut vitium irrepserit. Ibid., pp. 55-56.

130 (6) Illudque pro summa potestate, quam nostro successorumque nostrorum nomine illis concedimus,
emendent, ac corrigant, aliaque omnia statuant et decernant, quae in rem communem usui fore arbitrabuntur.
Quae omnia et singula rata ac firma esse volumus in perpetuum; neque Nos, aut Successores nostri, adversus ea
unquam, quocumque pacto faciemus, aut quicquam moliemur. Ibid., pp. 56.

1317, van der Straeten, Une charte de pays: La charte de Cortenberg en Brabant, p. 153.
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Articles seven to 11'3? represented the contractual side of the charter that was characterized
by its special synallagmatic or bilateral nature between the Duke and his subjects and
communal cities. Although most of its principles were not new, as already mentioned, it did
in fact represent the first contractual act of Brabant liberties, ensuring its nature through the
clause of disobedience, by which, without the consent of the vassals, the different
concessions could not be removed or evaded. '3*

The powers reserved for the counsellors, therefore, consisted in researching and straightening
out all the abuses that could interfere in the proper functioning of the Duchy’s administration,
as well in the charter’s enforcement. Under oath, the counsellors had to defend the law of the
country and dispense a treatment according to law and court ruling, having the especial
power to use the clause of disobedience against infidels and outlawed subjects.!** According
to Uyttebrouck, this was in fact the most important role of the council in a practical sense and
the real reason for its existence (established through article 2), that is, the prosecution of
cases where access to justice was denied, as well to make sure that judges would apply the
appropriate law. This was a safeguard against arbitrariness and the miscarriage of justice,
although the council could not judge the history of a case, having only the power to ensure
that the judgment was consistent with local law. That is why the council had the supreme
jurisdiction over all ducal judicial officers, not only being able to veto them, but also to
administer strong punishments if they acted abusively.!®

132y, (7) Porro, si eveniat aliquem a Selectis fato concedere, aut ad id munus haud parem, aut idoneum esse,
substituetur in eius locum quem dixerit coetus Cortebergensis.

VL. (8) Delegendi Equites, aliique de meliore nota homines, tactis sacris Evangelis, Deo Divisque testibus
jurabunt, se Nobis Posterisve nostris, ac subditis universis, divitibus juxta et pauperibus, optime consulturos,
operamque sedulo daturos, ut illis constent jura sua, jusque ex aequo dicatur.

VII. (9) Quaecumque Delegati Cortebergenses statuent, aut decernent, rata erunt; et Nos, Successores nostri, aut
quivis alius si eorum placita infregerit, aut iis obstiterit; placet et volumus pro Nobis et Successoribus nostris, ut
justitium sit, neque obsequium ullum nobis praestetur, donec ejusmodi placitis sit obtemperatum.

VIII. Quae omnia et singula spondemus bona fide et juramus manu sacro Codici imposita, pro Nobis,
haeredibus et Successoribus nostris, rata, ac fixa habituros, et haberi curaturos, neque adversus ea quidquam ullo
pacto, sive dolo, astu, calliditate, aut alia quacumque machinatione, per Nos posterosve nostros commissuros.
IX. Atque ad majorem eorum securitatem perpetuumque munimen, rogamus et mandamus omnibus Baronibus,
Equitibus, aliisque qui sub nostra ditione clientelae jure praedia possident; Oppidanis item Civitatum, cum
majorum, tum minorum jubemus per fidem et obsequium, quo nobis obstricti sunt, ut omnia et singula jam
memorata, interposito Sacramento districte servent; quemadmodum, Nos supra promisimus ea sarta tecta in
perpetuum ipsis ipsorumque posteris et successoribus servaturos.

X. Caeterum rogamus et edicimus omnibus praesentibus et futuris, si contingat Nos, haeredes aut Successores
nostros capita memorata, penitus, aut ex parte abrogare, aut ab iis deflectere, ut Nobis, haeredibus et
successoribus nostris, nullis obsequii, aut obedientiae legibus teneantur, neve auxilio juvent, donec cuncta in
integrum fuerint restituta. Si vero aliquis e Baronibus, Equitibus aliisque beneficiaria lege nobis mancipatis, vel
etiam ex Oppidanis praesentibus et secuturis, has Sanctiones infregerit, aut infringere molitus fuerit, pro nobis,
haeredibus, successoribusque nostris, perfidlum eum et intestabilem pronuntiamus, ac ab omnibus honoribus
dignitatibusque publicis excludimus.

XI. Quae universa ac singula capita sigillis suis rata fecerunt Dux ipse Joannes, Comites Juliaci et Lossensis:
Equites triginta quinque, Proceres alii viginti tres: et Legati civitatum hoc ordine, Lovanii, Bruxellae,
Antverpiae, Borschi, Thenarum, Leviae, Nivellae, Geldoniae, Genapiae, Lyrae, Herendalsti, Turnohoudae,
Hannuti, Vilvordiae, Furae, Ischae, Merchteniae, et Capellae, quorum singula nomina in ipsis tabulis
exprimuntur. J. van der Straeten, Appendix III, Latinae Versiones, pp. 56-57.

133 E. Poullet, Mémoire sur I’ancienne constitution brabanconne, p. 32.
134 1. van der Straeten, Une charte de pays: La charte de Cortenberg en Brabant, p. 153.

135 A. Uyttebrouck, Le gouvernement du duché de Brabant au bas moyen dge (1355-1430), vol. I, Editions de
I’université de Bruxelles, Bruxells, 1975, p. 256.
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Upyttebrouck also considers that, with the provisions stated in the charter and all that we know
about its activity, the council was shaped by the following competencies: it was, at once, a
high constitutional court, an appeals court and a high administrative court. The constitutional
role assigned by the charter to the council involved the overseeing of three capital principles:
the first, no taxation beyond the cases established by article 1; the second, the respect for the
cities’ privileges and freedoms; and the third, faced with a violation of constitutional precepts
by the Duke, there was the possibility of suspending the execution of sentences and invoking
the clause of disobedience throughout the Duchy'3® as a weapon and safeguard against the
violation of the law and the pact. In sum, we are not talking about a simple kind of first-
instance special court ruling for all cases of injustice, but rather an institution with multiple
powers that, in order to protect the charter could act beyond the judicial powers delimited by
articles two and three. This was a body of control and government that was not a mere
prince’s advisory or privy council, and, even though its coercive powers and initiative were
weak in some ways, it was an exceptional council of preventive and repressive policies.!?’

2.5 The Council of Kortenberg: the Practical Experience

As noted above, until Joseph van der Straeten decided to go beyond what the charter
established, most studies limited themselves to pointing out the theoretical deployment of the
council. That is why this section fundamentally draws on the important reflections and
research of this author.

Unlike other institutions, which enjoyed an abundance of detailed sources, the Council of
Kortenberg lacks this breadth. The sources available are some charters (privileges,
investigation orders, conflict arbitrations and and other texts that indirectly refer to the
council), two criminal sentences issued by the council, and a set of communal accounts. That
is all that is available, Zoutleeuw having the accounts equivalent to a period of eighteen
months, Antwerpen for the periods of 1313-1314 and 1324, and Leuven from 1345 until
1400. But there is no information concerning the early phase from 1312 to 1345, representing
a significant gap in the history of the institution.*® Hence, beyond the records found from
1324, it is difficult to clarify if it was immediately put into operation. By the second half of
the reign of John III there is sufficient evidence to prove its existence, making it possible to
trace its history between 1350 and 1356. In this last year, the council disappeared for the first
time with the emergence of Wenceslaus, a duke that never convened it. According to
Uyttebrouck, the council actually seems to have been suspended coinciding with Wenceslaus'
Joyous Entry in January 1356, something that could be seen as more than a simple
coincidence. The council fell into oblivion until the events of 1371, marked by the defeat of
Wenceslaus, giving rise to a situation that probably aroused the institution, which happened
in April or May 1372, before the Duke’s release at the beginning of July and months before
the confirmation of the charter that took place in September. E. Poullet, quoted by
Uyttebrouck, considered that the restoration of the council was made by the already very
active Brabant orders (not yet Estates), taking advantage of the Duke’s weakness. After this

136 Tbid.
137 1. van der Straeten, Une charte de pays: La charte de Cortenberg en Brabant, p. 154.
138 7. van der Straeten, Het Charter en de Raad van Kortenberg, p. 213.
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resurgence it continued its activity until early 1376, when it disappeared once again, only this
time forever, with no clear and conclusive clue as to the hypothetical causes. It is only known
that the Council stopped meeting, and fell into an eternal silence.'*®

2.5.1 Period of Opacity
2.5.1.1 The Activity of the First Twenty Years

One of the elements that can explain what happened with the activity of the institution is its
relationship with other documents. Van der Straeten arrives at a series of conclusions through
the reflection of why on 12 July, 1314, the Flemish and Walloon charters were promulgated.
Basically both charters, as previously mentioned represented the agreement by which the
cities would take care of the debt contracted by the Crown, in exchange for a series of
privileges, and thus eliminating the foreign trade boycott. The Flemish Charter would add the
main reforms to be carried out for the administration and judicial organization, and the
Wallon Charter would add those related to the financial and transitional provisions. The cities
that led this movement (Leuven, Brussels, Antwerp, 's-Hertogenbosch, Tienen, Zoutleeuw;
and also Maastricht, which was a condominium between the Prince-Bishop of Liege and the
Duke of Brabant) were precisely those which had the right to seat counsellors in Kortenberg.

So, why did all these cities need a set of charters whose principles were inherent to the
Council of Kortenberg? According to van der Straeten, because it was not yet in operation. It
is very significant that all the Flemish and Walloon charters' requests made no reference to
the Council of Kortenberg, which was unusual for something related to judicial reform and
the appointment of a seneschal. If the council had existed at that time, those petitions would
make no sense, or they would at least make a direct reference to it .

A council of regency and control was established at the beginning of August 1314 in order to
implement the said charters. That council was composed by ten nobles and an indeterminate
number of city deputies. Therefore, if it was not a copy of the council, it was an abbreviated
version of it. That is why van der Stracten questions why they would set up another council
or a smaller one with the same functions, if the council had existed at that time?

On the other hand, the accounts from the city of Antwerp of that year provide us with further
information. It was recorded that many deputies attended meetings in Kortenberg. So, bearing
in mind that Antwerp had the right to only one seat at the Council of Kortenberg, the fact that
many deputies were sent is, for van der Straeten, reason to believe that these were not the
meetings of the council. The same documents relate two trips of the deputy Jean Wilmar, who
stopped at Kortenberg but only to attend meetings in Brussels and Tervuren, which van der
Straeten finds difficult to link to council meetings. In addition, the accounts of Antwerp
reinforce the idea that as of 1324 the council existed and functioned regularly.'4

139 A, Upyttebrouck, Le gouvernement du duché de Brabant au bas moyen dge (1355-1430), pp. 524-525.
140 7. van der Straeten, Het Charter en de Raad van Kortenberg, pp. 216-217.
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2.5.1.2 The Administrative Investigations of 1332, 1351 and 1363

It is possible to trace, albeit not very precisely, the activity of the council during this period,
first of all in terms of its theoretical competencies. If these were fulfilled, the counsellors of
Kortenberg were performing their duties during the period of the first confirmation of the
charter. Secondly, therefore, the practical information is deduced from the oldest conserved
accounts of Leuven, involving the activity of the three broad administrative investigations'4!
of the country, which, as of 1332, sought, on demand of lay orders, to monitor the local and
regional activity, because they were aware of certain corrupt practices carried out between
royal officials and small local potentates.!*?

The first known investigation, into the management of civil servants, dates from mid-August
1332. The procedure would be executed by ten knights and eight city deputies acting as
bezoekers (inspectors) to reveal infringements committed up until May 1334. Then 12
jugeerders (judges), and from November of that year 13, would be in charge of the general
pronouncement of fiscal penalties; and finally the rentmeesters (collectors) would be
collecting fines and confiscating.

In parallel to this data, a charter of John III from 14 October, 1334, clearly specifies the
establishment of the “tribunal of 12” under “the advise and ordinance of those proposed to
guard the Charter of Kortenberg”. Equally clear, is another document from August 1335,
which mentions that inspectors, judges and collectors from the investigation would act “by
and through the letters of the Duke, the cities and everything provided by those in charge of
the custody of the Charter of Kortenberg”. Two testimonies that are enough to affirm that the
council was active in 1334 and 1335.

In 1351, a new investigation was initiated. The limited available information reports that its
operations would be executed between May 1351 and June 1352, and its judgments by
September 1352. Even so, most probably the process was not completed, coming to an end in
June 1351, and it was not until 1372 that it was decided to restart it. But the most important
part of the 1351 investigation is the information concerning the relation of the council with
respect to the previous investigation and its importance, as it seems that the counsellors took
the letter of enactment from the 1332 investigation (which they referred to as Kortenberg's
investigation) as an example to enact that of 1351. Hence, we could say that despite its
apparent dysfunctions, the organization of the annual investigation followed the model of
1332.

141 The use of investigations was widely known in other places before its use in the Duchy of Brabant. 50 years
before the Charter of Kortenberg, its use in France was motivated by fere droit a cheucun, ausinc au povre
quant au riche, selonc ce que reson et droiture aporte. The Normand and English enquiries from 1170, the
Flemish around 1250 or the French after 1270 are the most famous examples. Investigations became more
frequent as of the 13th century. Ibid., 219.

142 A, Uyttebrouck, Le gouvernement du duché de Brabant au bas moyen dge (1355-1430), p. 527.
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Regarding the 1363 investigation, it is not known whether or not it was carried out. In
Brussels it was not implemented and, according to the sources, the council did not take part
in it during a period in which it seems to have ceased its activities.'#?

2.5.2 Period of Clarity
2.5.2.1 Activity between 1340-1345 and 1350-1356

Before the first apparent disappearance of the council, there is a moment of clarity about its
activity. The information is provided mainly by two documents, the communal accounts of
Leuven, and a sentence of condemnation adressed to 's-Hertogenbosch (a case of
prevarication by officials), which is considered, by van der Straeten, to be an exceptional
document, with exceptional information which confirms not only its existence, but also its
role as a court and its institutional and procedural structure. The document is a well-preserved
10-centimetre high and 30 centimetre-long parchment, bearing the seal of the council, which
is composed by symbols related to Kortenberg, the coat of arms of Brabant-Limbourg, a
shield bearing two crossed hands; and the inscription Sigullum Commune Consilii De
Cortenberghe. The document is sealed with a green wax seal. Today, it is accessible through a
digitization provided by the archive of 's-Hertogenbosch (Erfgoed 's-Hertogenbosch).

The sentence was adressed to the scouthete (the head of a municipality), counsellors and
jurors of the city of 's-Hertogenbosch. The background facts were that Gautier de Bye, former
meyer (first municipal magistrate of a rural commune) of Brecht, and Siger de Landmeter,
meyer of Meerbeek, were operating beyond the law. They were requested three times by the
council without success, considered an obstruction of justice and finally condemned in
absentia. The document urged the authorities to take into account the sentence and its
observance.

The records of the same archive in 's-Hertogenbosch talk about another document of the same
nature adressed to the authorities of the city, which requires them not to cooperate with the
Duke and his officers, and, therefore, to make use of the clause of disobedience established
by the charter. The origin of this action was unknown to van der Straeten, who dated it
around the same year of the aforementioned sentence.'** I was able to contact with the
archives of 's-Hertogenbosch in order to consult the current situation of these two documents,
taking into account that van der Straeten's research was conducted in the 1950s. I was sent a
very good digitization of the sentence. Concerning the other document, I was told that the
“oud Stadsarchief ’s-Hertogenbosch” or “OSA” (inventory number 5367), has been lost since
July 1945. The only information about its content is mentioned in Sassen, J.N.G. “Charters
en privilegebrieven, berustende in het archief, der gemeente s-Hertogenbosch” (something
pointed out by van der Straeten), who created a chronological list of all the documents in the
archive. He numbered the document on page 14 as Num. 90, situating it as “omtrent 13407,
around 1340; and describing it as (literal translation): “Letter from the Council of Kortenberg

143 1. van der Straeten, Het Charter en de Raad van Kortenberg, pp. 217-219.
144 Ibid., 220-221.
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to the ’s-Hertogenbosch City Government, requesting that “you, our Lord, the Duke nor his
Judges assist nor do any service, nor be submissive”.

The conclusions are very significant, the Council of Kortenberg was in existence by 1340,
working regularly, and most importantly, was an independent body of the Estate which
summoned, urged and judged on its behalf without any intervention from another authority,
and imposing its decisions on the public authorities of the Duchy. Moreover, it is clear that
the precepts of the 1312 charter were fulfilled at this time.

The other source of information from this period is provided by the accounts of Leuven, from
which it is deduced that the council most likely stopped its operations between 1345 and
1350, basically because the accounts do not record their activity in that period, which they
did every six months as of 1350. Another possible reason is deduced by van der Straten from
the request of unsolved grievances of four noblemen, of wich the authorities of Leuven gave
notice. After that it seems the council returned to activity.

The accounts of Leuven (and that of Zoutleeuw for 1372) show data such as the organization
of the council. The counsllors were assisted by officials (clerken van Kortenberg), squires
and sometimes with other members of the communal council most probably acting as experts
or ambassadors. The travel costs of delegates were also borne by each commune. As regards
the frequency of meetings, the provisions of the charter (every three weeks) were hardly
fulfilled, with long periods of absences, and at other times meetings between two and four
times per months, separated sometimes by just a few days. This source also reveals that from
1350 the meeting place would not only be in Kortenberg, but would also be between
Kortenberg and Tervuren, Vilvoorde and Brussels or Kortenberg and Brussels. Despite the
charter establishing the meeting place in Kortenberg, as of 1372 the council formally
obtained the capacity to meet where it considered appropriate.

Finally, the accounts from Leuven also explain how the council's activity was not limited to
its foundational purpose (listening to complaints and dealing with abuses), but also recorded
other political functions such as keeping in touch with the country's lords and foreigners, or
attending the meetings of nobles and cities, and later the assemblies of Estates.'*’ In this line,
Uyttebrouk considers it played an important role as a high moral authority because of its
constitutional guarantor powers, hence, it was requested on some occasions to arbitrate in
disputes between two parties. In its active years, it was an important piece of Brabant politics,
taking part in the aforementioned meetings and having the right to summon the
representatives of the country during special times.!'4¢

2.5.2.2 Disappearance between 1356-1372

Just as the sources are silent about the council between 1345 to 1350, the same happens
between 1356 and August 1372, when it returns. There were several causes of this long
interruption, dominated mainly by the political instability caused by the death of John III, the

15 Ibid., 221-223.
146 A Uyttebrouck, Le gouvernement du duché de Brabant au bas moyen dge (1355-1430), pp. 526-527.
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last male of the house of Leuven, which led to a succession war. The country remained
divided over the ascension of Joanna, daughter of John III, and her second husband
Wenceslaus of Luxemburg. But where van der Straeten focuses more attention is on the
events that took place in Leuven, which was divided during this conflict, and on the
intervention of the controversial Pieter Couterel, who was able to take advantage of his
influence over the process to take control of the Council of Kortenberg. This is why the
Wenceslaus' peace charters for the city were under the condition that this control would be
stopped until a new assembly of the country could be summoned. That was accepted until
1372, when the defeat of Baesweiler and Wenceslaus' capture led to an important meeting in
Brussels where the cities debated the ransom and the restoration of the 1312 charter. Half a
year later the institution was restored and had greater powers.'¥” This data indicate that the
council would be seen as an independent body, with a power and influence that different
parties would dominate in contexts of political instability.

2.5.2.3 The Investigation of 1372

The meeting of Brussels in February 1372 represented the desire to restore the Charter of
Kortenberg and its related documents in order to ensure “law and judgment” for everyone.
The delegates of the cities held meetings with the Duchess on 21 March in Tervuren, and
most importantly on 11 April in Brussels. On 15 April the whole country met in Kortenberg
to designate by mutual agreement the new composition of the council. A month later, on 12
May, another general meeting in Tervuren urged the Duchess to give effect to what had been
agreed in Kortenberg, and finally ten days later, on 22 May, the new counsellors took oath.

The council received a multitude of complaints and requests, and began to make its first
decisions, with the power to decree and confirm all the necessary requirements in absense of
the Duke. On 1 August, it ordered the resignation of all great justices, and established a new
investigation scheduled for a twenty-year term. This time the council was in charge of the
appointment of the ten inspectors, the eleven judges and the ten collectors, who took oath in
mid-October 1372. It also established a better systematization of records and intervened in
the management of finances, monitoring the collection and the officers responsible for it, and
ensuring that the money would be spent in repairing the ducal debt and the other concepts
established by the investigation.

It seems the process started in April 1373 in Leuven. Once the investigators finished their
work, the council sent the judges (supervised by the lord of Trazegnies, appointed judge of
the country) to activate his part of the process. The process was also set in motion in Brussels
and Nivells, informing the ducal council. At the end of December 1373, the council ordered
the beginning of the judgment in 's-Hertogenbosch (supervised by Jan van Halle, delegate
from Zoutleeuw), and in mid-May of 1374 the process was finalized in Brussels. The
systematics of the process dictated that once judgments were finalized for a territorial entity,
just as it controlled the investigators, the council summoned the country to a briefing to
comment on the general conclusions of those judgments.

147 7. van der Straeten, Het Charter en de Raad van Kortenberg, pp. 223-224.
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The position of the council at this time is clearly superior, maintaining abundant
correspondence with the judges and sending instructions to the commissions. As of 1375,
however, the investigation ceases to progress, possibly due to the irruption of the tax
collectors, as posited by van der Straeten, an action devised by Wenceslaus in order to regain
power after his capture and after obtaining considerable financial aid. It is from this point that
the end of the Council of Kortenberg is approaching.

2.5.2.4 Organization and Operations of the Council during Its Last Five
Years

The most clear and plentiful information of the council is between 1372 and 1377, according
to van der Straeten. As previously mentioned, the renewed council appears on 22 May, 1372,
and the sources talk of frequent meetings from that date, as well as a meeting (the accounts of
Leuven) of cities and the council in order to appoint the rest of the counsellors, there being 16
members in total at that time!“%, which was the composition as of 1332 when Antwerpen
acquired the right to an additional representative, and Nivelles was recognized as having one.
But the events of 1372 saw the counsellors from Antwerpen replaced by two from the
marquisate of Rijen, because Antwerpen, which was under the Count of Flanders, renounced
its right to send delegates.'¥

The cities’ delegates would be paid by the city of origin, and the noblemen by the country.
And a charter dated 23 April, 1373, issued by the Duke and counsellors, provided a sum of 52
pounds per year payable in two terms, to be distributed among the four nobles, the ten
secretaries, and the two squires. Secretaries and squires appear as “officials of the council”,
unlike their category as "clerks" in the accounts of Leuven between 1350 and 1356.

In that period the ordinary meetings took place every three weeks (in theory) in Leuven,
Brussels (more often and for longer), Tervuren and Kortenberg; and for the extraordinary
events the meetings were held in Tienen, Lier, Diest, Vilvoorde, Eindhoven, Gembloux and
Genappe, all locations throughout the north and south of the Duchy, where the sittings of the
Estates would later be held.!>° This would also be related to the fact that grievances had to be
submitted in Kortenberg, and the council was not able to move throughout the territory to
investigate the cases before 1372. From that year on the counsellors could move about but
only to receive complaints, a policy that sought to optimize the complaint procedure.'>!

An important aspect in analyzing the nature of these institutions is their system of
incompatibility. The most authentic documentation prohibited any member of the ducal
council from joining the Council of Kortenberg. From my point of view, the explicit
separation established between two institutions of government such as the royal power and
this type of institution is fundamental to ruling out the idea that they were entities which were

148 Ibid., 224-227.

149 A Uyttebrouck, Le gouvernement du duché de Brabant au bas moyen dge (1355-1430), p. 525.
150 1 van der Straeten, Het Charter en de Raad van Kortenberg, p. 228.

151 A, Uyttebrouck, Le gouvernement du duché de Brabant au bas moyen dge (1355-1430), p. 527.
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not the result of a pact-process, and where the interference and separation of royal structure
had to be total.

As van der Straeten sums up, the council was not at any time the assembly of the three orders
or estates, just as it would also be incorrect to say it was the entity that preceded it, as some
authors believe. The sources are clear when showing the council collaborating as an
autonomous institution with the orders, mainly cities and nobles but also the clergy, as well as
with the Duke and the ducal council.

As for the operations of the council, we have seen that its original attributions in 1312 may
have varied over time, although they remain in place. The council intervenes in special
circumstances such as political crises. The different sources vary in the cataloging of the
tasks of the council. Those of Leuven basically considered it to be “meetings to submit
complaints and remove concerns (ontcommeren)”’, and the accounts of Zoutleeuw
“ghenechte” or judicial sessions.

With respect to the provision to meet every three weeks, the different communal accounts
(mainly Leuven) show it was generally fulfilled during that time, with the exception of a few
specific moments. Through the accounts, we also know that the meetings used to last
between three and five days, and their content was not only limited to matters of justice and
reparations of grievances, as mentioned previously. For instance, on 5 January, 1374, the
council met in Lier in order to investigate some officials. Three months later they were in
Tienen to supervise the city’s oath to the Charter of Kortemberg and its second confirmation;
and in April they were in Eindhoven for a murder case, something similar happening a year
later with the murder of Gautier van der Nort, representative of Louvain (and most likely
appointed to serve on the council) within the jurisdiction of Brussels. On that occasion the
council had to cooperate (as it did many times in other matters) with delegates of the
Duchess. At the beginning of 1375 they arbitrated a dispute between the city of Diest and its
lord, and about two months later intervened in a complaint between the city of Gembloux and
the count-abbot of its monastery; and after this, they would act judicially in a lawsuit
involving the city of Leuven and the lords of Wezemaal and Heverlee.

But what van der Straeten considers the most complicated issue the council had to deal with,
was related to the economic compensation to be received by the unlucky victims of the Battle
of Baesweiler in 1371, an event which led to the Duke’s capture, and the right to claim for his
ransom. But the conditions of the alliance of the cities assembled in February 1372 to agree
on all these matters, among which the reestablishment of the charter and the council caused a
serious political conflict. The Duke's refusal to these terms and his threats to act against the
people led to the mediation of the Count of Flanders and the Bishop of Liége in the conflict
until the celebration of the commitment of Braine-I'Alleud on 30 April, 1374. The terms of
the commitment basically established that the alliance's agreements of 1372 would be legally
reviewed (to avoid its collusion with the Duke’s rights) by the Council of Kortenberg and the
ducal council, and an extraordinary aid of 940,000 golden agnels would be collected by a
special committee of ten formed and appointed by the council (with two counsellors, Jan IT of
Rotselaar and Jan van der Calsteren) and representatives of the cities. The operations of this
collection met with the full opposition of the ecclesiastical order, which invoked its
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privileges, supported by Gregory XI. The issue finally ended on 21 February, 1377 with the
"gracious" participation of the ecclesiastical order. The Council of Kortenberg did not
intervene because in the course of the event it would have disappeared, despite its significant
role at the beginning of this collection.

2.5.3 Definitive Disappearance

The Council of Kortenberg was not removed through an abrupt formal and specific act or
decree, but rather had rather a discreet and blurred farewell. The accounts of Leuven provide
two dates, 30 September, 1375, when they registered its last judicial session; and 3 February,
1376, when the accounts mentioned it for the last time, considered by van der Straeten as the
end of the institution. The accounts of Lier and Zoutleeuw do not provide data for that period,
confirming the thesis of Leuven.

The council ceased to meet, and both the Duke and the interested parties failed to claim its
usefulness. The explanation (E. Poullet’s reflection) would be found in the combination of
two main factors, on the one hand the possibility of the cities exerting greater control over the
royal officials as they gained power, and on the other, due to the greater representation of the
orders (soon self-considered as states), which were capable of containing the royal power.!>2
Once the definitive constitution of the Estates took place, a ducal council was articulated with
political powers emerging from the Estates, hence the existence of the Council of Kortenberg
began to lose meaning, and it slowly faded away.'* Some authors have attributed this
question to the specific substitution of the council at the end of the 14th century in favour on
the one hand of the Estates and, on the other, of the Council of Brabant, something
considered a baseless belief by van der Stracten. Whatever the reason, the fact is that once the
council started fading, the Council of Brabant and the Estates each began to take over its
different political and judiciary powers.!>

From my point of view, the transition of the orders to Estates as political corporations is
fundamental for understanding the disappearance of the council. At the time of its creation
until the second decade of the 15th century, the role of the orders and their dynamics in the
policy of the Duchy was to be very different. The ecclesiastical order, for example, was
atomized into different units and, logically, once it was reaffirmed as an Estate, its structure
and its dynamics made it impossible for it to be reflected in an organism of which it had
never been a member. Therefore, the council disappeared because the Estates, heirs of the
orders and therefore the creators of the council, ceased to be reflected in an organization that
they likely saw as distant and obsolete, since it had little to do with the networks, structures
and political dynamics of the moment.

152 7. van der Straeten, Het Charter en de Raad van Kortenberg, pp. 228-231.
1S3, Poullet, Mémoire sur I’ancienne constitution brabangonne, p. 33.
154 7. van der Straeten, Une charte de pays: La charte de Cortenberg en Brabant, p. 157.
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3. The Elects of the County of Venaissin

3.1 Introduction

The history of the County of Venaissin!>® can be briefly described, bearing in mind the scope
of our study, through four major events. The first related to the division of Provence by
means of a treaty between Alfonso Jourdan, Count of Toulouse, and Ramon Berenguer III,
Count of Barcelona, which, in September 16, 1125, separated the region into two zones of
influence: the north, from Durance to Isére, that fell in the hands of the Count of Toulouse
and took the name of marquisate of Provence, of which the County of Venaissin was an
essential element; he also retained half of Avignon. And the south, that was from Durance to
the sea, whose sovereignty was linked to the Count of Barcelona, preserving the same
denomination as a county of Provence!*,

The second event is connected with the treaty of Paris of 1229. In a context of a twenty-year
war sponsored by the Pope to fight the heretics, the Count of Toulouse Raymond VII,
excommunicated from 1226, declared his willingness to be submitted to the obedience of his
cousin the King of France. On April 12, 1229, Raymond VII appeared in front of the Notre-
Dame gate in Paris, barefoot and in breeches and shirt, and solemnly swore obedience to the
Catholic Church, leaving his domains in exchange of an absolution. The treaty, between
Louis IX of France, Raymond VII and the Cardinal of Saint-Ange as Roman legate,
transferred the succession of the Counts of Toulouse to the House of France, and the
marquisate of Provence to the Roman Church. The treaty, considered a law treaty, became the
property of the Pope to retain Venaissin. Alphonse of Poitiers succeeded Raymond VII after
his death!>” and about twenty years before the definitive transfer of the county to the Pope.
This was the third event we should highlight, which took place in 1274 when the French
royal officers handed the terra Venessini to the representatives of Gregory X.!3® The adhesion
was developed as a political matter, and the population was never consulted. The Church
erected a royal government based on God’s will, where the Pope was the sovereign from
1270 to 1790. The county, which belonged to the remote imperial sovereignty, embraced two
different political realities represented by two capitals: Carpentras as the capital of the
county; and Avignon, city-state, with a government installed in the Palace of the Popes,'>’
city of a new Rome that was bought by Benedict XII in 1348 from Joanna Queen of Naples
and Countess of Provence.'® This was the fourth event that concluded the entrance of the
papacy into the county.
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The oldest freedoms of the county were recognized, and it seems they were used throughout
the papal domination.'®! The development of the new institutional reality, combining old and
new state bodies, should be analyzed through the potential of the Estates, their sittings, and a
real legal pactism dynamic, a highlight of which was the phenomenon of the elects -élus in
French, elegitz in Occitan-, and its government action. The work of Joseph Girard'¢?
constitutes the bible of the Estates of Venaissin, to which any study on the subject will refer.
Concerning the language of certain words, Girard and later studies translate all the
information into French, the names and institutions appearing in Latin or Occitan. This essay
respects the line of Girard, and will apply the translation for those words of difficult
translation into English, despite an awareness that the language of Venaissin was Occitan.

3.2 lurisdictio, the Sovereign Rights

The papal authority was externalized in the county through a central institution, the rectory,
about which the administrative, judicial and military institutions orbited. The financial body
of the state and expression of this authority was the Apostolic Chamber.!®® Since it had
become a papal state, the Pope, as head of the State was the highest authority ruling a
territory of 80 cities and castles. The sovereign rights were represented through the figure of
the Rector, rector comitatus Venayssini pro ipso domino nostro papa et sancta Romana
ecclesia; a post appointed by the Pope for three years, but which was renewable. It was an
important office around a court with other officials serving a general governor, a viceroy of
sorts. 164

The first Rector was Guillaume de Villaret, prior of the Hospitallers Commandery of Saint-
Gilles, who published the first statutes in March 1275 and in September 1276. His office
comprised the papacies of Innocent V, Adrian V and John XXII. As a representative with full
powers, the Rector appointed all provincial magistrates and officials of the Holy See except
the Vice-Rector and the officials of the Apostolic Reverend Chamber. At the begining he was
assisted by a seneschal with military functions, a vicar for justice matters, a judge and a fiscal
prosecutor which formed a government council, and the local Bayles.!% The Bull of Gregory
XI which established this post did not create any new institution itself. The papal estates of
Italy were governed by a rector. Hence this office was introduced, and the high official who
had hitherto exercised that function, the Seneschal, was reduced to a lieutenant rector. 10

The Court of Venaissin succeeded the feudal Court of the Seneschal’s Count of Toulouse,
therefore serving as a government council to assist the Rector,'¢” and based in Pernes until
1320, when the rectory was moved to Carpentras. Different officials that appeared and
disapeared, depending on the moment, helped the Rector. In 1275 we find a general auditor,
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in 1303 the seneschal was removed and restored in 1325 by the vice-rector, known at that
time as liutenant or Regent and who acted as secretary to the Rector, although he was not
subjected to him judicially.'®® Other important figures, such as the Judge Mage, the General
Viguier, the Treasurer and the Procurator of the county completed a circle in charge of the
papal interests. In cases of special importance, prelates and peerage could be requested to join
the council.!®’

The office was held mostly by churchmen, some of whom were French, others Italian and
one Scottish. For 516 and a half years, 114 Rectors served as head of the county, the longest-
serving being Roger of Foix, who held the position for 24 years.!”® Being a clergyman, the
Rector received a government in temporalibus et spiritualibus, but if the Rector were secular,
he only attended the temporal matters of the county, hence sometimes a special rector was
also appointed to deal with spiritual issues.'”!

Before a brief explanation of the Rector’s main duties, the figure of the Legate needs to be
mentioned. Its origin has to do with the acquisition of Avignon in 1348, bringing about a
government that was separate from the county, which was presided over by the Rector. The
Legate of Avignon was the head of the city’s government, a complete separate administration
from the county’s one for two centuries. As representative of the Pope, the Legate sometimes
resided in Rome, hence the post was exercised by the Vice-Legate. The attempts from the
Legation to increase its control over the county to the detriment of the Rector had the support
of some Popes, such as Sixtus IV, but also the opposition of others, like Julius II. In any case,
the fact is that as of the 16th century the Vice-Legate acted as governor general of two papal
possessions, making the Rector his subordinate and taking some of his powers, becoming
supreme chief of justice, finances and administration of the county and Avignon until the end
of the Ancien Régime.'”> The sovereign power in Venaissin had to be observed through its
judicial appeal system that always led to the Court of Rome. Hence for the people in
Venaissin neither the Rector nor the Legate constituted this sovereign power, because they
had to address the Pope directly to revoke any decision of any Apostolic commissar.!”3

During the first hundred years the powers of the Rector were limited only by the Pope and the
Court of Venaissin. He was in charge of the county’s defence, acting as military chief except
in serious crises, for which he was assisted by a captain General. He took possession of
newly acquired lands, granted the Pope domains, and was considered co-seigneur of the
properties shared between the Pope and a lord. He was the Pope’s body of execution with the
power to bestow privileges, arbitrate disputes between communities, authorize fairs and
markets, regulate hunting, command subaltern officials and regulate the currency and the
import and export of goods.'” The Vice-Rector, known also as Regent or Lieutenant,
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executed the Rector’s mandates and replaced him in case of his absence, which was to be
frequent when the Rector became bishop.!”> By 1376, the Rector lost his financial powers
and also those related to judicial matters in favour of the Reverend Chamber’s treasurer. In
1441, the Legate replaced the Court of Venaissin with the Papal Council, becoming the
Rector’s court. Now it was the Legate who appointed the county’s officials and summoned
the Estates’ and cities' assemblies; the Rector retained the power to appoint syndics, consuls
of Carpentras and notaries. He was coroner judge of three districts except for the baronies in
which he was an appeals judge. Although he was a churchman, he was neither ecclesiastical
nor cameral judge. He held grace justice and was appeals judge for cases prior to Rome's
intervention. He judged feudal cases and public crime cases, as well as offences committed
by the officials of lords and the Pope. He also judged the cases related to consuls and local
officials' elections.!”®

3.3 Legal Pactism

The County of Venaissin followed the same pattern as other territories, where the monarch
could not dominate the legislative power unilaterally. Neither papal authority nor its
representatives, therefore, centralized this power solely in their hands, but rather the Estates
also exercised this attribution. Moreover, the statutes that were written and other decisions
agreed during their meetings had force of law.!”’ Before the 14th century the orders were
gathered together as “general parliaments”. The first time that the word “estates™ appears in
the Venaissin was in the assembly of 1375, coinciding with the first time there was an express
agreement on taxes. Even so, the real assembly of the Estates is considered to have taken
place in 1362 when the Rector requested they organize a taille in order to face the Free
Company.'”® The Estates had notable influences over the normative power that the Pope,
Rector or Legate could freely use, because some of these provisions were claims of the
Estate. The distribution of the legislative power can be seen through the county's sources of
law, based on Roman law and custom and classified hierarchically by 1) Papal Bulls; 2)
Ordinances of rectors and legates; 3) Statutes; and 4) Estates’ deliberations.

The Estates' intervention or statute drafting was a measure essentially aimed at reasserting or
modifying the custom, even if it was a power which only concerned the Rector because of the
authority conferred. But the orders could be consulted, especially in those matters of
particular importance, such as the statutes of 1275 published by a council of prelates and
nobles'” or the Statutes of 1441 to enact a body of civil and criminal procedure, where the
Cardinal of Foix submitted a project leaving it to the assembly to take care of the margin of
advice and modification.'®® This practice led to a progressive development. The projects
presented by the sovereign authority were comprehensively examined by the Estates and
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some statutes were not published after these considerations. The Estates’ deliberations were
considered law thanks to the transposition of the Rector or Legate that could consider them
ordinances or decrees. From the 15th century onward the Estates acceded to a new legislative
power intervention through the writing and delivery of the book of grievances. This was a
system used by the Estates General of France and in some provincial Estates. They presented
these books to the Legate at the end of the sessions, and sometimes they sent delegates to
Avignon. In all cases, the Legate examined the propositions of the three orders, wrote in the
book's margins, and decided on a solution, writing it in the margin of the book, when the
position of the Estates was not sufficiently unanimous.!'®!

Legal pactism has been very much linked to the defence of fundamental norms that made its
practice possible. The Estates of Venaissin played this role, acting as defenders of the legal
order, especially under the privilege Quod non extrahantur Comitatenses'®? by which any
natural of the county could not be diverted of their natural judges. This principle was also the
base of the right of the county to be governed by officials other than those of the city of
Avignon, a right whose origin lay in the fact that the acquisition of the city by the Papacy
later respected the Venaissin annexation. We are talking, therefore, about the defence of the
administrative autonomy, which is why the Estates considered that the county should have a
special governor, the Rector, who held supreme jurisdiction, separated from the Legate. But,
as of the 15th century, the Rector was subordinated to the Legate, who wanted to rule the
county of Avignon, making the Rector a kind of deputy-legate. The Pope authorized the
Legate’s capacity to appoint rectors as vice-legates, but in 1475 the appointment of Reinaud
of Bourbon was seen as a violation of the principle of separation of administrations, and the
Pope finally revoked this nomination, but supported the same situation in 1502 with Galeot
Franciotti. In 1510, the Pope finally decided to restore the old power to appoint Rectors
restricted to him in order to ensure the separation of governments, a rule that lasted until the
end of the old regime. In 1595, the Cardinal of Aquaviva proposed the suppresion of the
rectory, unifying both offices, but the Estates showed its opposition and the project never
thrived.!83

The functioning administration was checked, in general, by the Estates, including the
pontifical one, who wanted to ensure the correct composition of all the staff submitted to the
Rector. They reminded them of aspects such as the period they could be in office, that the
Rector had to report his management leaving their posts, and they demanded that the judges
of the judiciary be doctors of law and that they complete at least two years of practice as a
lawyer. They were particularly concerned with the appointment of foreigners as officials!®4,
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and always opposed this situation.'®> There were other administrative affairs supervised by
the Estates, such as livestock tolls and rights, and they were very interested in policies for
exporting grain and other substances, always trying to change the Rector’s veto right over
wheat. They demanded a thorough maintenance of roads and bridges and defended a policy
of freedom of hunting and fishing. They took part in important policies such as immigration,
and tested out tax incentives during the 15th century to foster the repopulation of the
countryside. %

Judicial independence was also a matter that the Estates tried to protect. The county obtained,
in 1300, a constitution from Boniface VIII through which the citizens would be judged only
by ordinary courts, banning any intervention in these cases by means of Papal bulls or other
judges; a right that was violated on many occasions by the papal authority that tried to move
the most important cases to Avignon using the principle omisso medio, which went against
the right to exhaust all judicial instances with final judgments.

There was an institution in charge of overseeing legal compliance, the judex et conservator
privilegiorum, honorum et bonorum et jurium incolis et habitatoribus comitatus Venaysini
per Sancta Sedem Apostolicam concessorum, which appeared officially in 1474. Mentioned
for the first time in 1290, it was led by the Bishop of Carpentras, who was in charge of all
complaints raised in cases of violation of the privileges of the country; but it seems that the
office was not very proactive in its purpose. The Estates denounced this and changes were
introduced, the post being taken away from the Bishopric of Carpentras in 1476.'%7

3.4 The Communities and Their Role

The development of the parliamentary machinery and the consequent development of other
institutions such as commissions or supervisory bodies, has to do with the the Third Estate's
access to the quotas of power and its influence, which were only in the hands of the
privileged orders. In the case of Venaissin, we need to talk about the Communities and their
emancipation from the lordship.

Despite its uncertain and dispersed origin, the most important revelation came from Raymond
VII in 1237, who developed a more democratic regime, approving a set of prominent
privileges to landowners and to merchant and industrial bourgeoisie, thereby removing probi
homines from any government participation during the lordship regime. The inhabitants of
I’Isle enjoyed these privileges under Alphonse of Poitiers and during the papal domination'3®,

The analysis of Venaissin’s communities on the whole appears under a large sedimentation of
statutes throughout the county. The inconsistent documentation displays a wide range of
levels of recognition of privileges for different places and their legislations. Even so, the legal
sources do not allow a clear interpretation of the institutional reality of words such as
universitas, consul or syndic and their social reality as representatives that could be elected
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by the community or by co-seigneurs.!®® One of the forms of organization was the
Consulates.!”® According to Hébert, it is essentially between the 12th and 15th century when
the consular regime was widely used and began taking different forms, coinciding with a
reaffirming process of princely and state powers. The first moments of reception and
diffusion of Roman law as well as the development of notarial practice run parallel to the
establishment of the consular institution'”!. Among the consulates from Provence, the oldest
was from Avignon, whicht could have existed from 1129, and which, from 1170, was
composed by four knights and four probi homines. The influence of Avignon and its model
appears in places such as Sorgues, previously a district of Avignon. Also in Tarascon there
was a consulate before 1200 with eight magistrates, which were exclusively knightly, that
was later opened to non-knights. In Monteux there were eight consuls and a judge between
1214 and 1246. In I’Isle-sur-la-Sorgue there was a judge between 1225 and 1228, and a
podesta in 1228, who was assisted by a viguier and two clavaires. As of 1230, the traditional
system was replaced, and even the latter consulate would be quite different from that of
Avignon because of its manorial nature.'” The suppression of important consulates by
Ramon Berenguer V and Charles of Anjou did not put an end to community representation.
The universitates reshaped their right to appoint public affairs agents from the 13th century,
especially at the end, when counsellors and syndics began to appear!®’. Despite this
suppression, as of the 13th century, the county experienced an explosion of consulates with
different features through the promulgation of statutes. While in Cavaillon, the conserved
statutes showed a structure of six consuls, in Pernes the documents of 1284 talk about a
consulate, where nobility had access to only half of it, the other half being retained in hands
of the probi homines, a measure confirmed through the statues of 1297. On the other side of
this process of community organization, are places like Carpentras that could not deploy this
trend, as, in 1269, its bishop rejected the attempt to constitute the city’s syndics.'%*

The consuls, hence, appeared as the voice of a community which was still vaguely defined
legally and institutionally until the appearance of the term universitas,’® thanks to the
glosators, at the end of the 12th century in Montpellier, in 1202 in Aurillac or in 1212 in
Avignon. The development of the consular language and the first manifestations of the idea
of an urban community were represented by the expressions “common” (definitely influenced
by public peace institutions) and populus; and even though these were not institutional or
legal terms, they referred to the people as a whole in opposition to the feudal power'*.
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Also “syndic” would be a title alluding to different realities. In general, after the 13th century
it would be used to refer to the representatives elected annually by the universities. But
during the first half of the 14th century the documents do not clearly show if the syndic was a
permanent figure of the community or just an elect appointed for specific missions. What was
most common in the 13th century was to appoint syndics with the delegation of a specific
power and durability, as in Malaucéne in 1281 when the university composed by family
heads, with a list of 379 names including three Jews, had to elect four syndics, two of them
from nobility, with a task of defining the boundaries of neighbouring cities and the
distribution of the taille with a mandate of five years. Not all places could obtain the right to
elect their syndics from their lords. Furthermore, it is still difficult to know how many could
achieve the benefits of a body of franchises, customs or statutes, which created a diverse set
of urban organizations and representatives, fruit of the diversity of normative texts produced
during the 13th and 14th century.!”” The division of jurisdictions incited the people to unify
the urban community, as in Marseille, which, as of 1224, manifested the idea of unifying the
Episcopal city and the viscounty one, pro tota universitate et communitate Massilie. Later,
from the 14th century, the trend of unification of communal structures seemed inevitable,
sometimes in order to achieve fiscal equity and for the construction of the state tax system!%%.

In general, the organization of the communities as of the 14th century had the syndics as
agents of execution and the assembly of inhabitants and town council as deliberative bodies.
Parlamentum, consilium general or universitas nobilium et popularium would be different
ways of naming the parliament or assembly of inhabitants, an institution that preceded the
syndical institution and the councils. In fact, the general parliament only elected the syndics
and the counsellors of the city later, and, after some explicit resignations in favour of the
council, this would elect the syndics, as in Thor in 1324. The counsellors (and syndics) were
elected for one year, and they had to assist the task of the syndics and control their acts. The
composition of the councils varied depending on the community. Most often they were
composed by an equal number of nobile and probi, as previously mentioned. Syndics and
counsellors were the real municipal government that summoned the viguier In special
circumstances, the council could incorporate other personalities in order to ensure the right
decision was made. The role played by the Lord inside the assembly would be the same as the
Rector with the Estates. Hence, any agreement had to be made before the manorial official.'*®

For the purpose of our study, one of the most important analogies is that of the syndics with
respect to the county's elects. The syndics represented the community before the public
powers and judiciary system. They could sign pacts and transactions. They were in charge of
public works and communal pastures. They managed the municipal finances, which included
the different direct and indirect communal taxes, levied on goods such as fruits, meats or the
sale of wine. The taxes were voted on by the population, even the approval of the Lord was a
requirement. At the beginning, the syndics were in charge of tax collection, but later some
places had specific tax collectors, as in Cavaillon in 1291. At the end of the 14th century this
issue would be linked to the treasurer. The syndics had to report their duties back to a
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commission of account auditors appointed by the community, and, as of 15 August, 1592 a
Papal bull required a copy of the communities’ accounts to be sent to the Rector.?%

Syndical communities also existed in Provence, as previously mentioned, and on the right
bank of the Rhone, Rodez and Montpellier, but they were known as Consuls, and had a
greater number of prerogatives, such as judicial powers, which belonged to the Lord's
official, the pontifical viguier and the judge of the community. In the 16th century some
communities, like that of Arles, decided to use the title of consul for its syndics?!, probably
under the perception that the appearance of the first consulates on both banks of the Rhone
and to the Pyrenean border was linked to the crystallization of the urban identity?%2.

3.5 The Estates and the Assemblies

Following the widespread tradition of county curias, actions of the Rector's goverment
required gathering a small court of counsellors. In special circumstances, these meetings were
addressed to a greater number of assistants, the prelates and powerful vassals of the country,
which is how, for instance, the statutes of 1275 were enacted. Sittings of assemblies in the
county showed two different periods. Before the middle of the 14th century, the meetings did
not have an established periodicity, nor any particular composition or attributions. Basically,
the Rector sought the sanction of important decisions by the notables of the country. But later,
the circumstances led to the imposition by the orders of their participation in goverment and
administration, thereby introducing a different period showing real dynamics of the three
orders under a general assembly, provided with particular powers and organitzation, one of
the most important matters being the tax voting.?%

The assemblies of the county should be seen as a progressive process, through which the
different social classes increased their influence. In 1300, the communities, later the Third
Estate, led the initiative to send an embassy to the Pope, and in 1311 they appear represented
together with the other two orders within a delegation adressed to the Rector. The access of
the third order to politics was accompanied by the custom by which the Rector would consult
vassals and subjects of the Pope to approve its actions, which was a way to increase the
meetings of the orders to demand confirmation of their rights and franchises.?%* This is what
happened in 1338, with an assembly with particular features, because the statues of civil and
criminal procedure had been enacted, and the Rector wanted a broad participation of
notables, commons and officials of the country.?®> But even though we can talk about a
considerable degree of parliamentarism, there was a marked difference between these
assemblies and those of the end of the 14th century, as only a few common and ordinary
officials of the court were summoned. On other occasions the Rector dispensed directly with
the communities or requested them just in an advisory capacity, so we can not talk about a
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truly deliberative assembly.??® Something quite similiar happened in Catalonia with the
parliaments and the sittings of courts, where only in the latter was the law agreed and
enacted.

As of the second half of the 14th century, the three orders increased their meetings, focusing
on subsidies as a main objective. This is a dynamic that should be understood under the
feudal regime where the Lord could not raise extraordinary subsidies without his subjects'
consent. Hence, in its beginnings the concept implied a set of arrangements between parties
and not a vote of assembly of the country itself. The process by which the old temporary
meetings of feudal people became an homogeneous and regular council of the Three Estates
was connected with an evolutionary process in which especial circumstances required rapid
responses, and, moreover, they were accompanied by continued demands for subsidies,
which contributed to their development.?” As in other places, the constitution of the Estates
as a political corporation revolves around the extraordinary subsidies, in the case of
Venaissin, especially during the second half of the 15th century, and after a process where the
main authorities requested their contributions city by city. The war made them
indispensable.?*®

As of 1362, the three orders took part more frequently in financial decisions because of the
economic difficulties and defence of the country. This context caused a regular summoning,
creating a regular assembly called the Council of the Three Orders, which still did not enjoy
all the prerogatives that would enable alliances to be made and treaties to be concluded.?”®
The parliamentary institution received the definitive impulse on 6 September 1376. Aware of
the importance of the orders for financial sustainability and government, Gregory XI
promulgated a Bull by which he established that ten nobles or plebeians of each judicature
would meet with the Rector once a year, or more frequently if necessary, in Carpentras to
address the country's affairs. This represented the official recognition of the right to
participate in the country’s administration of the orders or their delegates, recommending
systematic regular work meetings. The Pontiff left the bases for the development of the
institution, and on 7 february 1377 the three orders met as the Estates General. On 28 April,
1399, 11 élus met to take a set of decisions concerning the organization of the country’s
defence, an embassy to the King of France and the nomination of a treasurer; they acted as
counsellors of the Rector, and their importance progressively increased 2'°. In 1414, the
institution appears completely organized and in place. The sittings used to last three days, the
first for the opening session, the second focused on the deliberations and the last for
conclusions?!!.

Regarding the rank of the orders inside these meetings, the first was the clergy, the privileged
order, which also participated by virtue of its territorial possessions. The bishops, who

206 3. Girard, Les Etats du Comté Venaissin, pp. 62-64.

207 Ibid., 65-67.

208 Dubled, Histoire du Comtat Venaissin, p. 67.

209 R -L. Mouliérac-Lamoureux, Le Comtat Venaissin Pontifical, pp. 64-66.
210 g, Dubled, Histoire du Comtat Venaissin, p. 68.

211 M. Zerner, Le cadastre, le pouvoir et la terre. Le Comtat Venaissin pontifical au début du XVe siécle,
(Collection de I’école francaise de Rome, Roma), p. 39.
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attended in a personal capacity, were normally represented by their vicar general?'?. The
second rank was the nobility, all the possessors and co-possessors of fiefs endowed with the
right of jurisdiction being summoned as Estates, under the title of “Lord's vassals and
feudatories of Our Holy Father the Pope”,?!® and they could be represented through a notary
or bailiff; representantions of women were always directly delegated?!*. The vassals attended
not only in their own representation, but also representing their subjects. The Third Estate
was the last of these orders and comprised the urban and burgeois class, as well as the
nobility without right of jurisdiction as representatives of different communities. The people
of plat pays were represented by their lords in an assembly composed of 100 or 150
members. The lords and communities?!® were the most regular attendants of the meetings.
The right of representation of the cities was addressed collectively (the two first orders
attended in a personal capacity), the council of the city or its general parliament sent its
delegates that were not necessarily selected from among public servants, although as of the
16th century were chosen through two syndics or consuls?®!6.

The meeting of the Estates were presided over by the Rector or his representatives, which
were the Legate or the Vice-Legate, when the official representative of the Holy See in the
county and Avignon was the Cardinal of Foix. The pontifical authority was well manifested
in the Estates General with the Legate. The papal representatives were directly informed
regarding the needs and claims of the county’s population. Deliberation was a joint process of
the three orders, at least during the 15th century and part of the 16th, a period where everyone
participated in the county's financial affairs. In 1545, the Estates deliberated separately
because only the Third Estate agreed with some decisions. From that time onwards, the
Estates manifested their opinions separately regarding the propositions examined inside the
meetings. Once deliberation was over, they gathered before the Legate or Rector, and one of
their members proceeded to read the conclusions of the meeting, and they requested that the
Rector confirm every decision through decree force. If he did not agree with a conclusion, he
protested and a new deliberation was not possible.?!”

3.5.1 Taxation and Privileges

Tax voting represents the most important assignation of the Estates. Although very rare at the
beginning, extraordinary taxes became frequent after the wars at the end of 14th century. The
first general subsidy was imposed by the papacy in 1362 under the excuse of the country’s
defence. Urban V and Gregory XI demanded contributions that were in some way accepted,

212y, Dubled, Histoire du Comtat Venaissin, p. 68.
213 R -L. Mouliérac-Lamoureux, Le Comtat Venaissin Pontifical, pp. 64-68.
24, Dubled, Histoire du Comtat Venaissin, p. 68.

215 A variable set of seigniories and communities (between 10% and 31%) were not represented in most of the
councils, and, although they enjoyed the right of representation, many members of the three Estates delegated
their right, some communities entrusting their representation to other communities. Despite the practice of
delegation or procuration, the communities always had the numerical advantage, with a representation that never
fell below 61%, and with 78% of representatives under the communities’ mandate. M. Zerner, Les trois Etats du
Comtat Venaissin dans la premiére moitié du XVe siecle. Une crise significative, (Journal des savants, 1990), pp.
134-135.

216 R -L. Mouliérac-Lamoureux, Le Comtat Venaissin Pontifical, pp. 66-68.
217 Ibid., p. 269.
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but only in 1375 did the orders deploy their true right of debate and to vote on taxes.
Henceforth, every year a subsidy was voted on and remained almost permanent as a result of
the daily government and administration’s needs. In every meeting and after the exposition of
the state of the country, the President, Legate or Rector requested the vote of the subsidy to
the Estates. It was not a papal initiative and only happened a few times, such as in 1405 and
1406, when the antipope Benedict XIII requested subsidies in order to travel to Rome to meet
with the Pope, and in 1463 when Pius II demanded funds to prepare his crusade against the
Turkish. At the end of the 15th century the county's administrators showed their opposition to
collect any tax without the Estates’ approval, and any attempt to do so was fiercely rejected,
such as in 1530 when the Pope believed he had sufficient powers to impose a tax on real
estate. The elects protested strongly with a measure considered illegal because it was
approved without a meeting of the Estates. Months later, the Estates reminded the pontiff that
the county was a country of freedom, and that his predecessors showed their subjection to
this concept. Other figures of the county, such as the Rector, were restricted by the Estates. In
sum, the dynamic itself and the needs of the moment gave the Estates enough power not only
to accept or refuse the subsidy, but also to set the amount and the form, most commonly as a
direct tax, but also, on rare occasions, as an indirect one.?!?

A personal tax was designated under the name of faille in French, talhe in some documents in
Occitan. Tailler and taille, literally carve and seize, as the physical or material way of
calculating, extended its meaning to the operation of tax distribution, and, therefore, the name
of the tax itself. As previously mentioned, the Estates set the amount of personal tax every
year, taking into account the needs indicated by the Rector, the state of the country, charges
and interests.?!” The taille was presented under the form of a distribution tax, with a sum
previously established and divided among the contributive parties proportional to their
capabilities. The Estates decided on these taxes only as an extraordinary resource under the
pressure of special circumstances, which were difficult to avoid, and when they lacked the
necessary cash savings. This situation was seen as being especially problematic, which is
why in 1443 the Cardinal of Foix proposed the creation of a reserve in order to face
eventualities, that was approved by the Estates with a fund of 4,000 florins. Another notable
tax typology, although there were rare examples of it being implemented, was the impot de
quotité, a kind of tax share that was the same for all parties, generally the same sum per feu
and, therefore, in opposition to to the previously described proportional tax.??’ The collection
of the tax was ordered by the Rector. The communities had a network of collectors and
distributors, just as the clergy and peerage had their particular collectors. The money was
centralized by the Estates’ treasurer or by a collector of each judicature. Indirect taxes were
auctioned by the aforementioned treasurer among the collectors.

218 5. Girard, Les Etats du Comté Venaissin, pp. 164-165.

219 On certain occasions, the Estates calculated the tax based on men instead of money in their use as an armed
force, such as for instance in 1427 during the siege of Vaison when a tax was requested to pay the salaries of
armsmen and archers that would receive 15 and six florins per day respectively. Terms of payment and
contributing parties were fixed by the Estates, and the amounts could be paid in installments, most commonly
two payments in a year for the tax raised on 2 September , 1443, which could be satisfied at Christmas and the
rest by Easter. Other terms could be fixed, such as in 1441, when the communities of the judicature of
Carpentras agreed a tax of 600 florins for the fortification’s maintenance payable during five years. Ibid.,
166-167.
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It was also uncommon for a wealth tax to be established by the Estates. As Girard mentions,
people in the Middle Ages felt a certain dread regarding this tax, basically because its
practical use hindered its quick operation, and its efficiency was uncertain. Dubled makes a
similar comment. The different actors demonstrated their differences when discussing this
topic. In 1418, for example, clergy and vassals proposed a tax on fruits and revenues for the
whole county, demanding the imposition of a vingtain’?!. The Third Estate or communities
were totally opposed to it, arguing that such a tax would hit agriculture and industry, causing
a countryside exile. In keeping with the custom, they preferred a taille. Both parties requested
the discretion of the Rector Jean de Poitiers, who finally established the sum to be
contributed by the three orders, leaving it to each one how they would obtain their part. There
were periods in which the imposition was general to all goods in circulation both sold and
bought, such as in the years 1378, 1399 and 1441. On other occasions the taxation affected
specific goods, such as wine in 1410 and wheat in 1437. The Estates subjected salt to a
special tax as of 1398, and, in 1402, they proposed a salt tax to the Rector for two years to
meet the costs of war. Two years later, Benedict XIII approved a tax of sixpence on each
émine (in the Middle Ages a measure of grain volume) of salt. This tax was active until 1411,
although it was removed a year earlier by the Legate. Despite the abolition of all special
taxes, salt remained subjected to ordinary rights, such as the tolls. In the 16th century the
Estates appealed for the suppression of these measures, and unsuccessfully requested that the
Legate and King of France give them the freedom to purchase salt beyond the limits and
deposits established by the administration.???

Other fiscal instruments were developed in the county, such as the loans, some of which were
forced on some cities at the beginning. This was the case in 1378, when the Viscount of
Turenne and the Rector ordered their communities to anticipate a needed sum of money. The
lenders would be compensated though the output generated by a faille established and
collected by the Estates; a system that was repeated on other occasions, such as in 1403. On
the other hand, the Estates were quite familiar with the dynamics of loan. They would go to
the banks and traders of Avignon that provided short-term loans under high interests set at 20
percent. Sometimes the financial commitment was impossible to fulfill, and an extension of
the debt was requested and accepted under the condition that its terms were tightened. This
dynamic generated an increase of the Estates’ liabilities, together with a situation of war and a
schism, leading the Estates to need more funding??*.

The Estates underwent a short period of reorganization before the mid-15th century,
characterized by a new form of collaboration with the sovereign powers. The first sign of this
was the important estimation of goods, which began in 1411, in order to solve the public debt
problem that led to the creation of the “general cadastre” with the intention of reorganizing

221 The vingtain represented one of the most important fiscal developments of the 14th century. It could bring in
twice as much as a taille. Commonly used to finance public works, it was a multiform tax capable of taxing
different fruits, product sales or salaries. There was also the quinzain and dizain when it was augmented, as well
the trentain and quarantain when it diminished. M. Zerner, Entre le Moyen Age et temps modernes, réparation
ou estimation sur la singularité des cadastres de 1414 du Comtat Venaissin, De I'estime au cadastre en Europe.
Le Moyen Age, (2006) p.193.

222 3. Girard, Les Etats du Comté Venaissin, pp- 168-169.
223 Ibid, pp. 170-171.
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the state’s taxation, a matter that provoked a crisis within the Estates. The problem of debt
repayments, which gave rise to a consensus among the states, was, partly, what provoked the
dissipation of that unanimity, when the treasurer was forced to consent debt with other
creditors to satisfy other urgent creditors. Another measure of discord was the use of the taille
to pay debt, as the clergy and vassals preferred to use indirect taxes, arguing that these could
avoid oppressing the poor. On the other hand, the communities believed that the taille was a
more effective measure, as well as an instrument that was closer to the ideal of equality?**.

I think it is worth paying attention to what Zerner explains in great detail, and which revolves
around the concerns of the communities for a new approach to the taille, leading to the
process of land registers, as well as profound changes in the relations between the Estates.
The emergence of cadastres has to do with a movement in the early 15th century when the
communities demanded a faille payment by means of a monetary (pound and sou)
proportional tax on landed property, instead of affouagement (enumeration of homes in a
village). Prior to that, in June 1376, the authorities of the county established that every
inhabitant had to deliver a statement of assets in order to establish a more just and equal
taille. The creation of the cadastres involved communities having to select a set of estimators.
They had to divide the territory into three zones and evaluate the average value of a unit of
arable land, vineyards, meadows and orchards.The cadastres became the basis for negotiation
of the taille among the communities, and they showed the ambiguous status of the clergy, as
well the ownership structure of the nobles, who were few in number but the largest
landowners in the county??. As mentioned above, the inital broad unity and consensus among
the Estates, later led to a rift between them, in particular regarding the Third Estate. The
decision to lock the Estate’s archives with three keys in 1452 as a symptom of the Estates’
discord (and loss of mutual trust) would have a final explanation, provided by the decision of
Nicholas V in 1453, confirming the exemption of the taille for nobility, under the conditions
of providing a self-paid fortnight of military service, and the obligation to contribute to
maintaining the public walls of their properties based on their value??®, clergy also obtained
important exemptions, as will be explained later.

In 1418, the amount of debt reached 70,000 florins, and the county felt the need to remedy
this grave financial situation. It was decided that this debt would be allocated among the three
orders, where every diocese, lordship and community would pay a fee in proportion to the
number of taxes they paid. It seems that this measure did not solve the problem, and in the
mid-15th century the communities were still trying to solve a financial disaster they
considered was provoked by the greed of usurers and justice men. The traditional loan,
refunded by means of augmented capital with interests, was replaced by a new loan formula
based on a pension. The moneylender yielded their capital in exchange for an annuity or
perpetual pension. It was especially used from the mid-16th century, and a gradual
amortization was the main advancement. The rate of this pension was between seven and
eight percent, but it could go over ten percent on some occasions. The use of this system
propitiated the public debt*?” in France, as well as that of other countries like Catalonia,

24 M. Zerner, Les trois Etats du Comtat Venaissin, pp- 127, 143-146.
225 M. Zerner, Entre le Moyen Age et temps modernes, pp. 177-182.
226\, Zerner, Les trois Etats du Comtat Venaissin, p- 153.
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where the censals morts and violaris are considered as one of the most important factors that
enabled institutionalization and the permanent existence of the Generalitat.

Subsidies and taxation in general is a capital matter, which is the mass that the tax burden
should bear. From a global perspective, we could say that all subjects were taxable, and under
the eyes of the Third Estate this was made clearly evident. But in the Middle Ages, and in
Venaissin, the scope of the tax generated controversies among nobles and the clergy. Under
the custom, goods and properties of clergymen would be exempt from taxation because of its
sacral nature and connection with religious worship. Fiefs and other feudal rights would also
be exempt because of the military submission established by oath-affecting noblemen. But
the third order pressed for a taxation on newly acquired assets by the other two orders as
emphyteutic lands, and other acquired fiefs which were already subject to taxation. In sum,
the picture describes a set of assets capable of being taxable or not depending on their
owners; something that dominated all the territories where the taille was applied, such as
Guyenne, Provence, Languedoc, Dauphine, and Bretagne, despite the efforts of the Third
Estate to develop a more transversal taxation.??

Strains between the third order and nobility were always based on two simple and opposing
ideas: on the one hand, the consideration that all free or allodial lands should be taxable, and
on the other, the principle through which any possession of noblemen was exempt of charges
and impositions, as declared in 1582. It seems that this controversy was definitively solved
on 17 October, 1589, when an agreement between the Third Estate and the nobility
established that feudal properties would be exempt, but not the allodial or more common
assets, regardless of their possessors. Nobles had six months to declare which properties were
considered feudal, and another six to provide evidence of it. The Third Estate considered
feudal properties to include the jurisdiction, the castle, the land within the enclosure of the
castle, warrens, tolls, privative taxes, pastures, watercourses, communal ovens and mills,
among other things. They considered as half-feudal and half-allodial the Lord’s immovables
throughout the fief’s territory. Feudal assets would be exempt henceforth of any charge and
war-spending due to personal assistance in war and invasion circumstances, as well as
because of donations to the Legate. Through this pact, all goods and assets declared allodial,

228 Tn 1377, when the communities of the county exposed to the Pope their intention to tax the temporal
domains of bishops. In 1414, the Estates decided to tax the assets of nobility and clergy, except fiefs and
ecclesiastical benefits. Obviously noblemen zealously criticized this proposal, and they argued that their
condition in the county was worse than that of France's nobility, especially that of Dauphine and Provence
where they were completely francs. They also proposed that taxes and subsidies only be kept by the
communities. Having decided to increase the number of contributing parties, the goverment of the county was
also propitious to considering nobles and clergy taxable. The Pope too made his judgement in times of Free
Company and religious wars, considering the taille an instrument to ensure the country’s defence, hence
considering it an obligation for the three orders; the privileged orders always declared it to be a momentary
gracious contribution to prevent it, at all costs, from becoming a permanent right of the monarch that could be
claimed more lightly, as happened in Catalonia. /bid., 171-173.
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except certain personal charges and fastigages,”?® remained subjected to contributions like
those of the Third Estate for the common good and war expenditure, even if it were a newly
acquired property or exchanged for a feudal one, in this case the latter would be reverted to
allodial. All this process must be understood as a triumph of the Third Estate over the
Second. But the battle to obtain something similar from the First Estate was not so successful.
In 1553, the Legate ruled that the clergy could not provide municipal taxes. An agreement in
1594 obtained the contribution of ten percent in tailles, but, in 1604, a new pact exempted the
First Estate from any war-spending contribution.?*°

3.5.2 Commissions of the Estates

In all the countries where the Estates developed a decisive political influence, we find a set of
institutional structures in charge of the execution of the agreed policies, especially during the
interval separating the meetings of the Estates. Girard talks about the “agents” specifically
appointed for that reason, Hébert?*! also classifies this as a phenomenon visible throughout
the neighbouring territories, in order to serve the “General of the Three Orders” against its
private and separate interests. Unipersonal offices and collegiate bodies were created, and of
particular interest to us are the permanent commissions, such as the Auditors of Accounts and
the Assembly of Elects.?3

Legal pactism shows this pattern in the form of parliament sittings in which a deliberative
assembly meets after long intervals forcing the creation of officers and commissioners to
execute the decisions, substitute and prepare the next meeting. As in the Catalan case, the
Estates of Venaissin appointed extraordinary or temporary commissions that would have
different purposes.

Some were created in order to study specific matters raised by the Estates, such as in 1441
when a commission of four members had to analyze the project of statues of Cardinal Foix.
Others were linked to special policies, such as in 1426, when a special commission was
appointed to support the Legate on the negotiations with other neighbouring provinces to
address the Free Company. The Estates used the commissions to deal with the Legate on their
behalf, such as in 1446, when they requested a proper explanation of the project to transfer
the county to the future King Louis XI. Following the previously mentioned pattern, we are
specifically concerned about the special circumstances that propitiated the appointment of
important commissions that would abandon their temporary or extraordinary character
because they needed a regular organization with well-defined powers, giving rise to the

229 Among the different exceptions, the most logical for this matter (extracted from the Provencal case) would
be related to all utensils, furniture, wood, oils and candles used by or provided to war-men. It seems that it was a
right of the communities to demand that the lords contribute with these charges. Also in relation to troop costs,
when faced with civil conflicts or border defence, troops had to be provided with housing, accommodation,
transport and different supplies., G-H de Coriolis, Traité sur l'administration du Comté de Provence, (1786), p.
232., and C. de Villeneuve, Statistique du département des Bouches-du-Rhone, vol.2, (A. Ricard, Marseille,
1824), p. 597.

230 1. Girard, Les Etats du Comté Venaissin, pp. 174-175.

231 M. Hébert, Parlamenter. Assemblées représentatives et échange politique en Europe occidental a la fin du
Moyen Age, (Paris, Editions de Boccard, 2014), p. 517.

232 . Girard, Les Etats du Comté Venaissin, p. 134.
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permanent commissions, which, in the case of Venaissin had two typologies, one related to
the management of all the matters during the interval of the sittings of parliament, and the
other related to the activity of examining and verifying the accounts.?*

3.5.3 The Assembly of Elects

The elects in Venaissin were sometimes denominated as counsellors; procureurs in Provence
and Abrégé des Etats in Bearn, which could be translated as “Abbreviation of the Estates”,
graphically illustrating its purpose. These, and others, were all different ways of naming
institutions of the same nature. According to Girard, the first evidence which provide us with
the existence of the elects is a document from 28 April 1399 that describes a meeting of
eleven members to agree on such matters as the organization of 60 spears, an embassy to
send to the King of France and a nomination of a treasurer. In 1402, the Rector requested
their counsel on different affairs, but especially regarding the defence of the country against
the Free Company. Unlike the elects of the States-General of France who appeared as of
1355, the elects of Venaissin did not have financial attributions based on tax collection and its
distribution, and could only organize the spending on this matter. The elects had limited
powers in their general mission which was basically to replace the Estates during the
intervals of the parliament sittings. They especially assisted the Rector in this delegated task
and their acts needed the Estates' approval.?3*

As in the Catalan case, facts and needs changed the features and dynamics of this group of
delegates. The Estates of Venaissin used this system in specific moments at the beginning. In
fact, the self elects did not want to take certain decisions because of the exceptional nature of
their mission at a time when the Estates were cautious in conferring greater powers. The
appointment of elects was irregular, hence their low degree of institutionalization. War
represents one of the most important elements when analyzing medieval societies, and the
transformation of their political structures. The County of Venaissin suffered the impact of
war, especially as of the 15th century, creating a greater need for advice from the Rector, and,
consequently, an increase in the meetings of the representatives of the country. On many of
theses occasions, the Estates dispatched their authority to the elects, and on 5 July, 1406, they
conferred them full power to operate all the affairs in the county’s interest. Appointments
increased progressively, but the Estates continued to resist creating a council of elects; their
full powers had only two limits, first they could not establish any kind of tax or imposition,
and second, although they managed expenses and payment of credits, they could not contract
any loan without the Estates' consent.?3* Although the Rector showed his opposition when the
Estates entrusted certain matters to the elects, he had no qualms about leaving the country's
entire government in their hands, as happened in 1426, when he was absent due to special
business, ut habent patriam Venaissini inomnibus negociis recommissam; hence, leaving the
elects with a prominent role.?3

233 Ibid., pp. 139-140.
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3.5.4 Composition and Powers

The number of elects could change depending on the period, but most often there were five,
one coming from the clergy, another from the peerage and one from each judicature. It seems
that collective decisions were the way to deliberate, and the attendance of all members was
requested, together with the Rector or his representative. Documents show that, on many
occasions, the absence of some elects provoked the postponement of the meeting, such as a
letter dated 29 October, 1415 when the elects from Valréas and Bolléne were asked to attend
a new session on 5 November due to their absence. The letter, in Occitan, says non a ren
pogut besonhar per so que vos non y ses vengut. Hence, unanimity appears as a fundamental
value to make any decision, although this principle could be changed depending on events.
Some elects could be absent if it was required for the country’s interest, for personal reasons,
or, in general, if it was properly motivated, the vote then being delegated to some of the other
elects.

The elects reported their management back to the Estates in the next assembly. It seems that
the Estates did administer punishments, appointing new elects if they found some kind of
disconformity. Composition and powers suffered profound modifications as of the 16th
century, especially from 1530 when the discretionary election of the elects from the Third
Estate was replaced by the concrete appointment as elects of the consul or syndic of
Carpentras, 1’Isle and Valréas. There was also a group of substitutes named co-elects, that
were the syndics of one of the main cities of every judicature: Pernes for Carpentras,
Cavaillon for I’Isle and Bolléne for Valréas.?>’ The ecclesiastical elect was the Bishop of
Carpentras, and the Bishop of Cavaillon its co-elect, and only the elect from the peerage
remained under the General Assembly of Vassals' delegation. A year later, on 26 September,
1531, the Estates configured one of the most important changes in powers; they delegated to
the elects the power to deal with all matters, the election of the treasurer, appointment of
ambassadors and instructed them to do what they considered best. They acquired the right to
receive, examine and process requests and demands for the Estates. They could also establish
taxes, with the approval of the Rector, and, in urgent circumstances, without the Estates'
consent. They organized all the expenses, and they authorized and checked all the activities
of the treasurer, although they later delegated these tasks to the account auditors.?*®

The greater involvement of the elects in the administration of the country was followed by a
progressive professionalization of the post, which is why the government of the county
started to prefer this brief and technical body over the uninformed and less specialist
representatives of the Estates. The sittings of the Estates became less regular, giving a greater
role to the elects, who were directly consulted by the authorities of the county. The
administration and defence of Venaissin was undertaken by the elects, especially in times of
religious war, which coincided with a period when the Estates only met every four of five
years, such as for arming troops in 1573, authorizing loans in 1577 or to approve treaties,
like in 1578.2%° This progression towards power is easily perceptible in special political

237 J. Girard, Les Etats du Comté Venaissin, p. 145.
238 R.-L. Mouliérac-Lamoureux, Le Comtat Venaissin Pontifical, p. 273.
239 . Girard, Les Etats du Comté Venaissin, p. 146.
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situations. For instance, during the Western Schism, the role played by the Estates in
recognizing Clement VII was essential, but during the war between Benedict XII and
Geoffroy le Maingre the Elects were the rulers of the county.?* The co-Legate, moreover,
only used the elects when financial and expenditure matters arose in the administration.?*!

The authority conferred to the elects would later bring about one of the most important
decisions for the history of the Estates and its elects. In 1582, the Estates considered the
powers of the elects on tax imposition to be too extraordinary, and they recovered a measure
taken in 1409, by which any agreement on subsidies or arms-men would need the advise of
eight communities of the judicature of Carpentras, and of four communities belonging to two
of the other judicatures. This decision, therefore, meant that any organization of new tax
impositions would leave the elects subject to the opinion of the delegates of the 16 so-called
communautés adjointes, which were those of Malaucéne, Le Thor, Piolenc Robion,
Chateuneuf-de-Gadagne, Séguret, Visan, Puyméras, Mazan, Sainte-Cécile, Monte, Le Rasteu,
Velleron, Le Crestet, Vaison, and Entrechaux. This measure is why, according to Girard, we
can find different kinds of assemblies depending of the period and bearing in mind the
absence of Estate sittings, hence the Estates General.?*? In 1594, for instance, the Estates
General were summoned only that year, and the nobility wanted to restrict the number of
assistants to the Assembly of Elects, which caused the representation of the country to be
deployed through the following assemblies until the end of the 18th century.?*

1) The Assembleé de Messieurs les Eleuz des Trois Estatz et communes adjoinctes, or simply
the General Assembly of the country. This was considered the one that replaced the Estates
General in all its prerogatives, specially in important affairs such as tax imposition or special
appointments, such as the general procurator. The elects took part many times in the initiative
of summoning, but they were cautious before certain decisions, such as in 1583 when the
general procurator exposed the need for new taxes, for which the elects requested the opinion
of the country's communities. After the decisions of the Estates in 1594, this assembly
appointed the procurator, the treasurer and the secretary. It met every year, normally during
May, and the elects reported all their decisions taken between meetings. Only the list of
communities which made up this assembly varied slightly during the following centuries, but
the essence and powers remained intact until the French revolution.?*

2) Assemblée générale des Elus. This assembly comprised all the elects of the country. It
included the Bishop of Carpentras, entitled “first elect of messieurs of the clergy”; the elect
from the nobility and his co-elect, which were the only ones to be designated by their
counterparts, as mentioned previously; and the other elects consisted of the first two consuls
of Carpentras, and the first consuls from 1’Isle, Valréas, Cavaillon, Pernes and Bolléne. The
bishops of Cavaillon and Vaison acted as co-elects, but they rarely took part in the assembly.
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243 R -L. Mouliérac-Lamoureux, Le Comtat Venaissin Pontifical, p. 275.
244 1 Girard, Les Etats du Comté Venaissin, p. 148.



78

PART1

The nobility, on occasion, showed its intention to reduce the number of elects, such as in
1594, but was unsuccessful.24

3) Elus ordinaires de Messieurs des Trois Etats or Ordinary Assembly of Elects. In 1595, the
elects decided that ordinary and minimal affairs would be managed only by the Vicar of
Bishop of Carpentras, the elect of the peerage, the two first consuls of Carpentras and
procurator of the country. This group of elects would be named the Ordinary Assembly, and
on 22 May of that year they decided to meet twice a week, Thursday and Saturday from 1 to
Spm, at Carpentras city hall. The ordinary elects had to report their activity to the general
assembly, which decided, in 1595, that the ordinary elects could sign spending mandates.
Two years later they had the power to manage all affairs that needed a quick response, and
although the general assembly was needed to validate them, they could deal with negotiated
loans. This set of almost unlimited powers, therefore, transformed the ordinary elects,
together with the Rector, into the real government of Venaissin.?*

b) Account Auditors. According to Girard, this council appeared in 1369, supervising, on 22
March the accounts of the taille collector Raymond de Majorque, and existed until the end of
the eighteenth century. The mission of the auditors henceforth, was basically to supervise
accounts related to the taxes imposed by the Estates, as well as the financial management of
their treasurer. In 1378, they checked the accounts of Guillaume Atanulphi, and in 1399 those
of Bertrand Gautier.?*’” From that year onwards, the number of auditors was set at three, but
this varied in different periods, such as in 1402 when there were five and in 1416, when there
were six, one from every Estate, another one from each judicature and the general procurator,
which, at the end of the 18th century, increased the number to seven.?*® The Estates decided
the dates on which the auditors had to perform their duties, and they could not disjoin before
fulfilling them. Among other powers, they could programme expenses and terms of payments
for creditors. Accountability was the other pillar of the auditor’s tasks. After the examination
of the accounts, the auditors reported to the Estates on the financial situation of the county.
The post of the auditor was temporary and focused on the supervision of the Estates'
treasurer, and, although it was limited in powers and time, the Estates could extend these, and
they received special indemnifications. As of the 16th century, the Estates increased the post's
partiality measures, excluding creditors and debtors from election, and, as of 1594, allowing
only members of the Third Estate to be elected.>*

3.5.5 Other Notable Officers of the Estates

As previously mentioned, one of the main purposes of the creation of the auditors was the
supervision of the country's Treasurer. This post belonged to a set of figures that made up the
county's administration, created precisely to work during the interval of the Estates’
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sessions,?>* and in charge of executing their decisions. The most important of these were the
Procurator or Syndic and the Treasurer.?>!

a) The Treasurer of the Estates. This post must not be confused with the Treasurer of the
county, which was an officer of the apostolic chamber. The thesaurarius generalis trium
statuum, the Treasurer of the Estates, was independent from the papal authority and appointed
by the Estates to manage a set of specific sums, charges and expenses of the country as the
main taille. He had to redeem the debts of the Estates, and was in charge of the payment of
salaries of all personnel serving the county. Incomes and payments were overseen by him,
although the Legate, Rector or elects had to authorize special payments, and he was obliged
to register the incomes and expenses with the Estates’ notary within two days. The treasurer
was generally elected by the members of the third order, for one year. As of the 16th century
and coinciding with the drop in Estate sittings, the post lasted for longer, although was
subjected every year to accountability.?>?

b) The procurator. Existing at least as of the 16th century, the procureur was an executive
instrument of the Estates for all administrative internal and external affairs, as well as acting
as intermediary between the Estates and the pontifical authorities, subject to the Legate’s
approval of the Estates deliberation, among other things. As representative of the Estates, his
main duty was to defend the law, which he did with great zeal on many occasions against the
Legate or the Apostolic Camera, such as in 1544, when they wanted to proceed contrary to an
act from 1311, which prohibited claiming lands for which centenary possession could be
demonstrated.?>* The Estates appointed this post generally among the members of the Third
Order, and it was subject to certain incompatibilities such as the office not being able to
combine with others, although in some periods the First Consul of Carpentras was considered
the procurator, as well as acting as provisional procurator if the post was vacant due to
resignation or death.?>*

The processes against public authorities or individuals started by the Estates were followed
up by the procurator, who checked all the executions of the Estates’ decisions and conducted
the negotiations. He also had to pursue the sums owed to the state, forcing their repayment.
Concerning the financial powers, the procurator was part of the account auditors commission,
and could sign, with certain limits, orders of payment of the treasurer. Aside from the figure
of the country's Procurator General, the Estates appointed special procurators for specific
missions, such as negotiating deadline payments or defending the interests of the country in
other places, like Rome, as of the 16th century, before the pontifical authorities.?>> They also
designated procurators to the tribunals of Carpentras, Avignon and foreign cities, like
Montpellier and Arles.?*°
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c) The Secretary of the Estates. The Estates were assisted by this officer, who recorded their
general and specific assemblies, and delivered requested copies. He appears as an archivist of
the Estates, maintaining their archive. He was usually a notary of the rectory, and assisted the
procurator in specific actions, and the treasurer in writing his orders and records of faille and
his accounts, contracts of loans made by the Estates, and countersigning money orders and
receipts to the parties®>’. Zerner highlights Valentin Clément, General Notary of the Estates,
who created different lists compiling important information, such as that of 20 November,
1417, of tailles, quinzains and other taxes launched by the Estates after 1399. He also wrote
the verbal process that led to the reparatio librorum?%, a process whose origin lies in the
development of the aforementioned cadastres®.

d) The Sergeant of the Estates. This post was in charge of the calls launched by the Estates, as
well being the guard of the door while they were deliberating?6°.

4. The Diputacion of the Kingdom of Navarre

4.1 Introduction

Having a system of courts is fundamental to the functioning of the kingdom, and Navarre?®!
had its own donation or ordinary service to grant to the Crown. Like in the Catalan case, it
was also voluntary, becoming regular and requested by the viceroy at the beginning of each
session of the courts, although this was the last thing to be agreed after the presentation of all
grievances by the Estates. The approval of the donation was under the Estates conditions.
Once approved, a list described how the service would be collected and how public spending
would be distributed. The Deputation of the Kingdom of Navarre has been considered one of
the pillars of the Navarrese constitutional system. In the 15th century, the courts already
elected deputies in charge of the collection and distribution of the donation. As of the 16th
century the institution was represented by the Three Estates, and oversaw compliance with
the country's law, losses suffered by the royal patrimony and ways of collecting taxes. In
1569, an act established its regular functioning “from Court to Court”, although this measure
did not take effect. The question was reconsidered in 1576, but it was not until 1593 when it
received the definitive push, in part by the efforts of the monarch. The long intervals
separating the court sittings caused a progressive increase in faculties to support its
steadiness, while always taking into account that it was an institution delegated by the Court,
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created to serve the Court and whose activities would cease when the court sittings took
place.?6?

4.2 Navarre and Its Pactism

Doctrinal approaches and theses of pactism underwent deep changes in Navarre during the
Middle Ages and modern era, with an extraordinary process that included the well-known
failed attempt to implement Castilian pactism at the beginning of the 16th century, where the
monarchs asserted their full unilateral use of legislative power. Navarre, incorporated intoto
the Crown of Castile as of 1515, did not fall into this authoritarian scheme, and followed the
progress of the eastern kingdoms of the Iberian peninsula where the representation of the
community through legal co-responsibility could surpass the obstacles imposed by the /ex
regia of the Ius commune. Despite the power of Navarrese pactism, documents of its practice
in the kingdom before the Late Middle Ages are rather vague. One of the first signs of its
practice has to do with the non-acceptance by the Bishop of Pamplona and other magnates of
the kingdom in 1134 of the testamentary provisions made by Alphonse I of Aragon and
Pamplona, in which he gave the kingdom to three military orders, that undoubtedly provoked
the acceptance of King Garcia V Ramirez as the new monarch. But it is during the first half
of the 13th century when we find manifest texts, one of the most important being the General
Charter of Navarre (Fuero General de Navarra), which outlines in its prologue the meeting
of 300 knights on the mountains of Ainsa and Sobrarbe with the discussions over the
distribution of earnings from the Moors. Seeking counselling, they sent commissioners to
Rome, Lombardy and Paris, where they were encouraged to elect a King with a previously
agreed legal corpus that the new monarch would swear in. They elected Don Pelayo as King,
from the Visigothic caste, who warred in Asturias and in a/l mountains. Inspired by this story,
two centuries later, Charles the Prince of Viana wrote his Chronicle of the Kings of Navarre.
Having made certain changes, he talked about the advice received by Pope Adrian I and by
the Lombards which recommended the election of a non-foreign king, without any mention
of Pelayo and Asturias. According to Charles, Navarre and Aragon agreed on a charter in
Sobrarbre, whose description in the chronicle is in fact a reproduction of the General Charter
of Navarre. Both texts foresee legal provisions attributing pactist features to the Navarrese
monarchy, where the Crown was instituted through limitations of powers to a king that had to
swear on the law and rectify contraventions, dividing the land among its naturals and not
foreigners, and making it possible for only five foreigns to be officials in the kingdom. He
had to be advised by twelve rich men or twelve of the wise elders of the land to declare war
or peace, and on important facts and events like sittings of Court. The text also meticulously
describes the enthronement ceremony, in which the rich men raise the King and swear their
allegiance with a commitment to take care of his body, land and people, and faithfully
commit to the rule of law. Hence, all these provisions clearly show that political pactism was
the basis for Navarrese public law.?%3
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This was a trend throughout the Basque territories, specially taking into account the
exceptional circumstance of these territories, which could conserve their pactism once
integrated into the Crown of Castile. Throughout its history, lawyers and historians have
created a theory explaining the political personality of the Basques. In times of spreading
imperial ideology, they highlighted how pactism theory did not exclude any allegiance to the
royal authority, rather it bolstered this because of the contractual nature of the compromise
developed through the structures of the monarchy where the King, the supreme authority, was
the guarantor of the privative institutions. This is the substantial content of the theory, which
emerged before the absolutist model, and had a broad diffusion in Europe, with particular
incursion and establishment in the Basque territories and Pyrenean states, as well as in
territories of the Crown of France from Henry IV and Louis XIII. Although the trend was to
gradually disappear, it remained intact inside the Basque area where it represented the most
relevant political feature once the western Basque Country broke off from the Navarrese
monarchy to fall into the Castilian one.

The pact is present in every corner of its legal history, describing and allowing the
independence of the territories linked to a concrete external crown. The mythical origin of the
Lordship of Bizkaia narrates how the pact emerged from the election of its first lord, agreed
between a warlord and Biscayans, a pact, therefore, between the community and a lord. There
are some elements that facilitated this situation. Bizkaia, for instance, had most of its lordship
exempt from the legislative activity of the Lord, making the community's autonomy much
easier once incorporated into the Crown of Castile in 1379. The literature of the time and the
regulations were clear in setting out the oath of the Lord, which took place at key points of
the lordship. During the ceremony the contractual element was clear, it embraced the oath of
any legal and political provision, especially the charters of Bizkaia. If that happened,
contractual obligations arose, but, in absence of oath, the territory did not have to pay any
requested tax , nor obey any of the royal charters.

It was certainly a relationship of mutual recognition, the authority of the Lord on the one
hand, and the uses and customs of the community on the other, including the limitations on
the lord's authority. Both sides accepted this relation, which lasted until the 18th century,
albeit with its crises, as there were efforts to topple the system from the Castilian
standardization processes. These were, for instance, the claims of the Count-Duke Olivares in
1630, provoking reactions like the allegation of Mateo de Echavarri, who was consultant of
the Vizcaya's lordship and highlighted that this territory was different and separated from the
Crown of Castile, where it was not incorporated and did not participate within its court
sittings. He also remarked that while the monarch was king in one territory, he was lord in the
other, hence the link between the prince and the different territories was under the
consideration of aeque principaliter and not per modum accesorii. The monarch was in fact
like two different people, as if kingdom and lordship were separated through two different
lords, making it inconsistent that the law of one kingdom could be extended to another, even
though they were both under a single prince. This concept was reiterated during the statement
of the lordship's deputation to the Crown of 31 March, 1715, which stated that the people of
the country had elective lords until the mandate became hereditary, but not absolute, rather
than with pacts and conditions.
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The voluntary surrender has been accompanied by the Basque pactism myth. Tradition has
defended that the incorporation of the province of Gipuzkoa to Castile in 1200 was voluntary
in exchange for ensuring the continuity of its laws, customs and freedoms, which could be
endangered by certain actions of the King of Navarre. This voluntary surrender would inspire
the Pact of Arriaga of 2 April, 1332, whereby the province of Alava was incorporated into
Castile, also in exchange for the same concepts and provoking the self-dissolution of the
sovereign entity, which was the Brotherhood of Arriga. Some theories reflected on the extent
of this surrender, whether it was irremediable or if it really was voluntary in all senses of the
word. The fact is that at least some royal provisions, official documents like the Royal
Charter of Philip IV of 2 April, 1644, stated the principle and recognized that since the
province of Alava was free and self-governed by its own charters and laws, it delivered its
wills to King Alphonse XI but with particular conditions and prerogatives. So, pactism
appears to be recognized on both sides. In Navarre, this was considered the “spirit of pact”.
When the House of Champagne came into Navarre as a new dynasty, this mentality could be
found rooted in the prologue of the Charter of Sobrarbe, the structuring of the state required a
previous king’s submission to the law. The King swore on, and was obliged to respect and
improve, the law, as only after this would it be recognized by his subjects.?%*

Probably one of the most interesting matters concerning the absorption of Navarre by Castile
has to do with the institutional and legal evolution of the former, considered inverse with
respect to the latter. The Crown of Castile has been considered a political system that
centralized power early. The fact is that after a series of political controversies, the person
who really incorporated Navarre to Castile was Ferdinand II of Aragon, the Catholic, acting
as governor of Castile. After the occupation of Navarre, a fundamental element of
appeasement was to recognize and maintain the previous institutional statu gquo, which was
nothing strange coming from a monarch of a confederal union of autonomous self-governed
kingdoms, which was the Crown of Aragon. This concept took effect through the pactum
subjectionis, an agreement by which the Aragonese monarch, the new King, committed to
respecting the political and legal institutions of the kingdom. Almost three years later,
through hereditary transfer, the Catholic decided to give the kingdom of Navarre to his
daughter Joanna I of Castile, with an implicit reserve of everything agreed in the
aforementioned pact, and, therefore, as a separate kingdom within the Crown through a
simple dynastic change. The idea was brought up several times, particularly to support
Castile's intentions to upset the Navarrese legal and institutional order, and it became
progressively more elaborate by means of the concept of the aeque-principal union, which
would be used as of 1645.26°

4.3 The Deputation: Historical Background

The Navarrese courts created the Deputation of the kingdom to make their actions permanent,
after having previously appointed temporary deputations in specific periods. There were a
number of stages to its consolidation as a permanent institution. With regard to the possible
precursors to the institution, Monreal Zia and Jimeno Aranguren mention the Camara de
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Comptos, the Chamber of Accounts, as the initial institution in charge of fiscal competencies
before the Deputation. The introduction of written accountancy revolutionized state taxation
during the 13th century. The improvement of the initial account records originated the
Chamber of Accounts in 1365. Its treasurer and auditors (tesorero y oidores) administered the
rights of the monarch, advising him on royal finances, and demanded the accounts from royal
collectors. In the same year came the Treasury Court, one of the first in Europe, and the
oldest of the Hispanic world. Its sentences could only be appealed by the King or his council.
It progressively increased its competencies, to include the kingdom's tax collection.?®¢ In my
opinion, although we are talking about two institutions with the same activity in certain
periods, we are dealing with two opposing institutions in terms of their raison d'etre. The
Chamber of Accounts was a royal instrument to administer and defend the royal patrimony.
The Deputation, on the other hand, was an instrument created by the Estates that shows an
interest in moving the royal authority away from certain affairs. All this has to do with the
increase of the Estates' power and the evolution of the parliamentary dynamics with the
establishment of legal pactism. This concept is dealt with by M.P. Huci Goii in her work
focused on the Chamber of Accounts between 1328-1512, in which she reflects on the
deputies that emerged from the Courts, who, after a devastating war, formed part of the
reformative spirit, in a period when the royal aids represented the sovereignty, and the
increase in participation, along with the exigency of the imposition, would lead to a kind of
opposition.?®” Hence, although the Chamber of Accounts may be very attractive historically,
we focus our analysis on those institutions created by the Estates that served in part as an
instrument of control and opposition, as most of the deputations can be found in spaces with
legal pactism.

Some accounts' documentation mention the deputation of the kingdom in 1330. During the
16th century, there were varoius appointments at different times, for example, in 1501, the
Three Estates appointed a deputation in charge of monitoring legal compliance and reform of
the royal patrimony, as well the traditional collection of some taxes. Once the kingdom
became linked to the Crown of Castile, the court sittings reduced their meetings, in general at
least one per year, so the institution had to amplify its powers.?®® Two years later in 1503, it
was appointed a syndic that would report the petition of grievances in the absence of sittings
of courts. After the years following the conquest of Navarre by the Aragonese monarch, the
institution showed an irregular functioning?®, although it was still appointed to special
enterprises from at least 1505 to 1524. As of the second half of the century some officials
were designated to manage some of the deputation's tasks. For example, in 1531 two lawyers
from Pamplona were put in charge of the petition to redress grievances once the sittings of
courts were dissolved; as of 1538 they were also in charge of legal compliance tasks. In 1542,
six men were designated for these tasks, in 1546 four and between 1550 and 1567 five. From
this last period some election norms were established, such as the constituencies of the
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deputies, or re-election for a second term not being allowed, as of 1552. The period between
1569 and 1593 represented its path to a better-structured foundation.?”°

The year 1576 is considered as the birth of the institution as a permanent body delegated
from the assembly. The Deputation of the kingdom, created through an act on 26 April, was
configured in order to ensure strict fulfillment of all kinds of legal provisions, freedoms and
privileges of the kingdom during the court's absence. The appointed deputies were Domingo
de Labayen, Abbot of Iranzu, Pedro de Ezpeleta, Courter of Berbianza, Pedro de Arizcun,
Baron of Beorlegui, Juan de Beaumont, head of the bank of Pamplona, and Miguel de
Sarramiana, Syndic and Courier of Sagiiesa. The regulation stated that the deputies would
proceed with the power given by the Three Estates from this Court until the kingdom
considered it appropriate, as well as increasing or restricting powers and attributions. It is
important to mention that the specific instructions were often extended to the time preceding
the closing of the Courts, hence, the Deputation acquires a delegated feature to its
attributions, acting as representative of the Court and kingdom, and having varied levels of
autonomy depending on the facts and events. In 1757, for example, the Court renewed the
power of the kingdom and Court to force the deputation to act in order to prosecute and
remedy the damages caused by the short entry of counterfeit currency introduced throughout
the kingdom. Deputies received comprehensive guidelines concerning the issues to be
managed. In 1576, an oath established the compromise to "keep, observe and comply with
the orders of the kingdom that the Courts gave to the Deputation, as well as maintain secrecy
and defend the realm's opinion and judgment by which the mother of God was conceived
without Original Sin". Progressively the formula was simplified. They took office with the
secretary of the Court, who demanded the presentation of credentials, and they received the
"Instruction" formulated by the assembly, as the ceremony of 1781 describes.?’!

The Deputation increased its importance and representativeness when the kingdom delegated
the majority of its powers. When the sittings of Courts were established every six years, the
Deputation was the highest authority of the kingdom defending the liberties of the country.
The references to its character as a delegated body from the assembly in times of an absence
of meetings abound, and the fact is that some key figures of the kingdom, like the secretary of
the Court or the syndic of the realm acted on behalf of the assembly or its Deputation. The
service to Navarre was the primary duty of deputies. In 1632, a provision noted that "those
appointed deputies of the realm, from Court to Court, are obliged to attend all business
offered for the kingdom's utility" as well as all matters concerning the "universal good for
this kingdom". The Instruction given by the Estates was the fundamental tool to follow, a
source of work in which the most urgent matters were detailed.

The institution also represented the Estates in spontaneous and exceptional events, like the
death of Philip III of Castile and Philip V of Navarre when the Estates decided to send their
condolences to the Viceroy through the institution. In its representative role, it also refused to
take part in certain decisions, because it considered that the necessary power was not
delegated. However, in some circumstances it also surpassed its powers, such as in 1703
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when it lowered the chronicler of the kingdom's salary, contrary to the Estates provisions.
The work of the Deputation, then, was always as a delegated mission, and representative of
the realm, its degree of autonomy depending on the power given by the Estates at different
times, and its personality freer in the absence of sittings of court. The institution was legally a
delegation of the Estates, which, by means of its General Court, represented the Navarrese
people. Therefore, once established as a permanent corporation, it also became a political
delegation of the kingdom, representing a power of constant existence.?”?

4.3.1 General Organization, Deputies and Relevant Figures

In 1741, the deputation regulated the functioning of the institution following the Court's
Instruction. Already in 1592, a royal mandate established that any meeting of the institution
and its agreements on behalf of the realm must be done with the secretary of the Court or
with some royal scribe to attest it officially. The sessions of the Deputation were guided by an
ordinary procedure, as well as by extraordinary ceremonials in special events such as royal
marriages or deaths, and other solemn acts. The institution had two types of meetings. The
Meetings of the Deputation, Juntas de la Diputacion, which were the ordinary meetings
summoned by the President and where all kinds of matters were dealt with, the first being
those given by the Court’s instruction. As of 1685, a reading of the resolutions of the last
meeting opened the session. The first session of these meetings usually came after the
immediate closure of the assembly. The Deputation also had the General or extraordinary
Meeting, Junta General, which represented its most important session for relevant matters,
normally the approval of annual accounts, government matters and relations with the Crown.
Especially because of the effectiveness of the actions agreed and its link with the royal
authority, the Deputation had sporadic commissioners that could be sent to the monarch or
royal council to raised specific subjects. In 1600, the General Meeting took place twice, it
took place three times in 1628, and as of 1644, four sessions were established on four
relevant dates, such as the first Sunday after Easter week, on the eve on Saint Fermin, the
Feast of Nativity and Saint Francis Xavier, the last date being especially relevant for the
settlement of the fiscal year.?’? The place of meeting was usually the same as the sittings of
Court, a section of the cathedral of Pamplona called /a Preciosa, although sometimes the
meeting took place at the Carmen monastery. The placement of the deputies was also
discussed, at least in 1621 and 1743, the solution being to follow the traditional preference of
orders in the sittings of Court and other meetings.?’*

In its role as the courts' delegated body, the Deputation's functions remained suspended when
the sittings of Courts took place. Before the meeting of the Three Estates, the outgoing
deputation drew up a report of all the operations managed during its mandate, and also a list
of matters to be examined by the new assembly. The institution had to ensure that some
matters preceding the sittings of Court would not represent an obstacle for the assembly's
development, and it had to travel previously to other places when the meeting did not take
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place in the capital. The institution also had to notify the date, place and time of opening of
the meeting if the Viceroy was not present.

4.3.2 Deputies and Other Officials

The number of deputies that shaped the institution varied throughout history. This was a
group of men elected during the development of the Courts in order to defend and represent
the Estates' interests. In 1576, five deputies were elected, seven in 1586, ten in 1637 and even
twelve in 1642, although it was only exceptional for this period. In the late 17th century
seven deputies were definitively established, a clergyman, two nobles and four deputies from
the Third Estate, hence from the universities and merindades (a territorial Navarrese and
Castilian subdivision), with two deputies representing Pamplona, and another two deputies in
turn representing the merindades of Estella, Tudela, Sagiliesa and Olite. The First Estate or
arm presided over the institution through the figure of the Bishop of Pamplona or by the
abbots of Leire, Fitero or La Oliva. In some periods, other extraordinary deputies were
appointed from the military wing, and the Court also decided to create some kind of reserve
list of substitute deputies in order to fill vacancies. The eligibility requirements for the
position were similar to those needed to become a member of Court, procurador en cortes.
The condition of procurador was enough to become a deputy, and the election was carried
out within every Estate. But some circumstances impeded their access if the candidate were
depositario, patrimonial or a court judge, therefore occuying other prominent positions, and
also if a family member were simultaneously active in office, including the presidents of the
ecclesiastical and military wing. The deputies committed to residing in Pamplona, and they
were in office until the Deputation came to an end,”’® as previously mentioned. In 1623, the
deputies were excluded from other government functions in order to focus only on the
activities of the Deputation. And due to certain turbulent periods, they and other officials
were provided with immunities, such as the right not to be captured and imprisoned. With
regard to their salary, the first references appear in 1617 when the Estates decided to double
it. In 1632, they asked the universities to meet the costs and expenses of attending the
meetings of their deputies; they would receive twelve reales per day. In 1796, they assigned
two pesos duros per day including the extraordinary meetings and travel days, but at the same
time eliminating the tips based on 30 ducats for the ecclesiastical and military deputies, and
15 for the Third Estate.?’®

Around the office of deputy, a group of officials served the institution. These were public
officials of the kingdom, most of whom did not belong exclusively to the deputation. As
mentioned above, one of the most important was the secretary of the Court, who participated
in the meetings of Court and the deputation, with fundamental duties such as mail and
documentation custody, issue of official certificates and attesting the meetings held. The
Three Estates elected the post until the mid-16th century, when it became a lifetime post
appointed by the King, and hereditary as of 1634. Another post related to the institution and
appointed by the Court was the Despositario del Vinculo del Reino, literally the depositary of
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the link of the kingdom, a person in charge of the total funds that the Courts granted to the
monarch. He was responsible for earnings, collecting all rents, managing certain expenses, as
well as submitting his activity to the deputation's scrutiny. The kingdom also had a depositary
for its general deposit, Depositario del Deposito General, elected by the monarch, which was
in charge of other kinds of funds coming from majorats, foundations and ecclesiastical
benefice. In some periods both depositaries were unified.?”’

Other relevant figures were the Syndics or Consultants advising the Deputation on
governance issues. The Deputation selected two at the beginning and three, as of 1688, from
among notable lawyers, and the Court ratified its election. They produced reports on
economic issues, petition and redress of grievances, ceremonial protocols, lawsuits, law
compilations, and other subjects as well as the analysis of the Deputation itself. The interests,
agreements and propositions of the institution beyond its headquarters, the capital and the
kingdom were reported through the Agent General, who was assisted by the kingdom's
Correo Mayor in communications with the institution. Other solicitors, agents and
procuradores assisted the Deputation in all judicial prosecutions as kinds of state attorneys.
Finally, other kinds of officials with different levels of importance developed ceremonial
functions, such as the Hostarius, Doorwards (Ujieres y Porteros) and Maceros. We should
also mention the Printers of the kingdom in charge of printing legal texts enacted by the
Court, their custody by the Archivist, and the creation from 1665 of the Chronicler of the
Kingdom, whose job it was to write the history of Navarre.?’®

4.3.3 The Instruction and Agreements

As previously mentioned, the Deputation's activity was possible thanks to the Instruction
received from the Court that specified the attributions conferred. The Deputation returned to
the Estates the Instruction received during the last sitting of Courts, with annotations by way
of an explanation of its management. The early Deputations already received the Instruction,
which appeared in a simple form in 1524 and 1526. Progressively, the text would become
more detailed. Distributed in different chapters, the Instruction was exhaustively discussed
and prepared, and some chapters were used for the subsequent Instructions when a new
solution was not found, as the Instruction of 1695 shows. From 1757, for the first time and
henceforth, the Instruction appears inserted into the acts of Court, as a fundamental part of
the meeting, representing an essential, as well as a rich, source of information of the Courts'
orders and a direct testimony of the Deputation's fulfillments.?’” The agreements between
deputies were adopted by simple majority, except for some issues where a secret ballot or
unanimity were required. The president of the institution, the clergyman, had one vote, and
the rest of the Estates composed by two deputies had one vote. We also have information
about the resolutions passed by the Deputation after its meeting thanks to the Syndics'
reports. And a minute book named Autos de Diputacion, Orders of Deputation, narrated
subjects of particular importance addressed by the deputies. Even the institution did not have
legislative authority, but rather used the decree as an administrative act in order to implement
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the instructions and the resolutions relating to matters in process. It also used some
communication tools for its relations with the Crown and other bodies, such as
representations, memorials or instructions, which were reasoned petitions.

4.3.4 Competencies and Functions

When, in 1576, the Courts created the Deputation, they wanted an institution whose main
objective was the protection of the Navarrese legal order. At the beginning, the institution did
not have the fiscal competencies enjoyed by some of the neighbouring deputations. The most
significant expansion of its administrative competencies, as well as its budget, occurred when
the Court meetings became much more irregular during the first half of the 17th century.
Then, the deputies met weekly and not monthly as they had done. The importance of the
Deputation increased for certain events and during crises of the Estates, eventually becoming
the only directive body of the kingdom. This is why the Courts requested additional
prerogatives, also inspired by the Basque deputations' examples.

In its role as a delegation of the Estates, it represented the interests of the realm, and
sometimes appears documented as "the Kingdom". The institution was in charge of the
relations with the Navarrese Royal Council, and represented the community in coronations
and receptions of viceroys. It also managed relations with neighbouring kingdoms in border
matters and commercial affairs, as well as various religious issues directly with the Holy See,
such as the negotiations to declare Saint Fermin and Saint Francis Xavier both patrons of the
kingdom from 1657.

4.3.4.1 Guardian of the Navarrese Law

As mentioned above, the Deputation's primary duty was to ensure the realm's legal corpus
was not violated, as well as its continuity. To do that, the institution was provided, as of 1692,
with an important tool, the so-called Pase Foral, a prior check of all provisions affecting the
kingdom in order to determine their validity. This instrument was used first by the Royal
Council, known as Derecho de Sobrecarta, which allowed the institution to approve or reject
any provision before its enforcement, although the Estates obtained for the Deputation the
power to analyze and report its opinion before the Royal Council. Hence, the Deputation was
the first institution to receive a copy of all provisions affecting Navarre.?® The Estates
considered the Royal Council an institution closely linked to the monarchy and excluded
from the impartiality required for this power. Already in 1630 and 1632, and making use of
its duty of monitoring legal compliance, the Deputation warned the Royal Council that the
decrees of sobrecarta were legal instruments that could not avoid the Pase Foral, and urged
its fulfillment. Other norms of the Court stated this principle indirectly during the 17th
century, but it was not until three years after 1692 when the rule was established directly and
began to affect all viceregal provisions, except those with military content. The Royal
Council, therefore, could be accused of contravention (contrafuero) if a sobrecarta were not
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notified or applied, despite the Deputation's refusal, as well as if any procedural and formal
requiriments were not respected.?8!

The Pase Foral and sobrecarta have been considered an important manifestation of the
Basque liberties defence, a legal device of public law which is highly effective against the
royal arbitrarianess of a group of countries under Castilian sovereignty. It was precisely from
this kingdom where the institution emerged under the formula "Obedezca pero no se
cumpla'?®, literally "obey but do not fulfill", through which any provision contrary to law
would be obeyed, in order to respect the royal will, but not enforced until the monarch
resolved the controversy after being informed.?®®>  The origin of this concept is connected
with a problem that emerged from the 13th century, which was the plurality of sources of the
Castilian legal order, whose broad knowledge was obstructed, especially by the royal
authority, which could enact provisions easily in collision with traditional law, the custom,
the ius commune, etc. The municipal or local law was the first to be affected by this situation,
but later other regulations, such as statutes of Courts, were revoked by means of royal
provisions, in an attempt by the monarch to make both legal instruments equal and thereby
paralyze everything that was agreed in sittings of Court through royal decree. The legal
recognition or solution to this problem came through the Espéculo and Partidas, two of the
most important legal compendia in Castile, in force from 1348, some of the provisions of
which (Espéculo 11.15.5, 1V.6.6, and Partidas 11.18.29, 11.18.30) provided that any royal
charter or privilege against the rights of the King, the people or any individual, must be
obeyed but not fulfilled until its ratification. The result would be either suspension or
cancellation depending on the period, but as of 1544, and as part of a full process of influence
over Navarre, the prevailing effect was suspension, and it became an instrument of appeal 2%

The instrument appears legally established in Navarre in 1561, linked to the Royal Council as
mentioned above. But in 1514, the Court had already requested to Ferdinand the Catholic to
obey but not enforce a set of royal decrees given to the kingdom under contravention, to
which the monarch agreed. He did not see this demand as being strange because in 1481 he
approved, during the Catalan sitting of Court, the famous Constitution known as "poc
valdria", in order to nullify any royal pragmatic, provision, charter, decree or commandment
contrary to the Catalan law enacted by the Courts, including the nullity of judicial resolutions
and other acts of administration that the null royal provision would have implemented. After
the establishment of the Pase Foral for the Deputation, the system of protection of the
Navarrese law had a procedure in which any provision was first introduced by the Viceroy,
then the Deputation proceeded to its consideration and if it was approved, the institution,
through its procurator, had to send the provision to the Royal Council where the process
concluded with the sobrecarta signed by the council®®. This institution, however, did not
always respect this procedure, approving certain provisions and avoiding the Deputation's
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consent, an action considered as contravention. The link between the Royal Council and the
monarchy explains its resistance to the Deputation. The 19th century was especially
convulsive for the Deputation and the Court with the monarchy. In 1817 the Court requested
the suspension of 106 royal orders approved by the council without the Deputation's consent,
therefore through contravention. After ten years of tension, Madrid's response was to
definitively abolish in 1829 both Pase Foral and derecho de sobrecarta, and urged the
execution of all kinds of royal provisions to the monarchy's benefit. Meanwhile, a board of
ministers would analyze the origin, causes and object of the Navarrese law. Obviously, the
Deputation protested this measure, and requested its cancellation, warning that the Navarrese
law could not be examined and justified, so its remote and ancient origin could not be
doubted.?%® Nevertheless, nothing was restored and this procedure of legal compliance was
removed forever.

4.3.4.2 Economic Intervention

Most of the medieval and modern deputations, commissions or other bodies appointed by the
Estates followed the same creative reasoning, a constant concern over the control and
administration of public finances, and how to always be in charge of them during the absence
of sittings of Parliament. Although the economic issues were not the basic concern of the
Deputation of the kingdom of Navarre when it was created, the Instruction of the Estates
included economic chapters. The most important was the obligation to collect the Donation,
freely offered by the Estates after redress of grievances. The Deputation collected the
Donation of Pamplona itself, aided by aldermen. In the rest of the kingdom it was assisted by
different people appointed specifically for this cause. In 1643, for instance, the help of a
group of priors was requested. The Navarrese Courts would allocate a specific amount from
the Donation for the financing of the Deputation and the Courts called Vinculo, the link. In all
its economic activity, the institution was in contact with the Royal Council and the Chamber
of Accounts, because in some operations it needed the consent of the Royal Council, as well
as the intervention of a counsellor or accounts auditor.?®’ This relationship was especially
important in the development of a prerogative closely linked to the principle of sovereignty:
its own currency and coinage. Monetary policy was decided by the Court, which extended its
coinage to the Deputation in conjunction with the Chamber of Accounts, the headquarters of
the Royal Mint. The Deputation always defended this prerogative against interferences from
the Royal Council.

The Deputation was in charge of the tax leasehold on chocolate, salt, gunpowder, wool export
and, the most productive, tobacco, which it wanted to manage properly, especially in light of
the accounts of fraud detected in its introduction to the kingdom, as well as its smuggling.
Another kind of contraband was pursued by the Deputation as tax evasion, which was
especially concerned about the international freight traffic of wine, wheat, wood and cotton.
Border policy was strongly defended when the new Bourbon dynasty wanted to move the
traditional Navarrese customs in the Pyrenees, a measure that would have an impact on its
finances and economy, because the Deputation was in charge of customs duties. The
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institution formulated a repertoire of arguments that were used until the first decades of the
19th century in order to ensure the traditional customs location.

At the end of the 18th century new public needs, a greater economic capacity and a reduction
in the sittings of Court brought about an increase in economic competencies. The Deputation
was in charge of the construction and repair of roads, care of the mountains, public
instruction and promoting textile and wool washing industries.?®®Additional or accidental
taxes needed to be requested in particular to finance public works projects, which is why,
during this century, the "new tax" was established and frequently implemented in foreign
goods taxation.?®

4.3.4.3 Education, Social Care and Military Affairs

As of 1601, the Deputation expressed its concern regarding the need to create a public
university in the kingdom, also a consideration of the Court from 1590. The institution
requested the necessary privileges to the King, but the question was pending a solution for
many years. The Deputation always defended the importance of a public college against the
attempts of ecclesiastical orders to grant college degrees. However, it also requested the
provision of university chairs inside the ecclesiastial studies for Navarrese professors, while it
was trying to establish the university. Education was considered fundamental for the
institution, especially in light of the conflicts it had with Castile, because the kingdom
rejected some of the Navarrese students who applied to study at its colleges. The institution
tried to solve this problem and the interests of its naturals, but the answer of the Castilian
Royal Council was to consider the Navarrese people as foreigners. The question came to the
King, who declared, in 1647, that all Navarrese individuals must be treated as naturals of
Castile. Also in 1650 he signed a royal decree which reaffirmed this, and the right to attend to
Castilian colleges. The difficulties of creating the university led the Court, in 1829, to
establish a college of medicine, surgery and pharmacy. Also the establishment act regulated
elementary education and a higher education board controlled by the Deputation. The
institution also promoted historical research, and financed the study of Fine Arts, specially for
the poor?*’, since the Deputation also took care of disadvantaged groups.

As regards military matters, although this was a subject that belonged to the royal authority,
the Deputation played an important role especially from the mid-17th century. The
corporation was in charge of the distribution of the quota of soldiers throughout the country,
and had to approve their use outside Navarre. It appointed captains and also planned and
indicated the routes that armed forces had to follow to cross the kingdom. Military
fortifications were also managed and partially paid by the institution,?*! which defended that
the soldiers used for these works must be paid as established by law for this cause, and not as
simple soldiers. Public works for military strategy were also executed by the corporation and
financed through new taxes. The competency between ordinary and military jurisdiction
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required the institution's mediation in cases of incompatibilities of offices, legislation to be
applied to its naturals serving voluntarily or requests from naturals in prison. Wartime created
new situations, and the Deputation had to improvise, which is why, in 1638, the members of
the institution were exempt from being enlisted. The institution also defended and assisted
the interests of its naturals caused by the miseries of war, which is why it was in charge of the
penalties and sanctions of warring people as the Court established in its Instruction from
1638.22

5. Conclusions Part 1

A) Institutional Characteristics

The first step, prior to the emergence of all the previously compared institutions, was the
appearance of a series of conditions that would facilitate that emergence. An unstable
political situation (such as war), the fragility of the royal treasury and therefore royal political
fragility, and the empowerment of the Third Estate (with access to the power structure) all
caused the establishment of a parallel authority by which the Estates posed a series of
conditions when the monarch required their financial aid. These were: firstly, an effective
redress process; secondly, the administration of financial aid; thirdly, a paritary legislative
process (legal pactism); fourthly, the cessante causa cessat effectus principle; and fifthly, the
limitation and participation of the royal prerogatives. These conditions existed under the
threat that non-compliance would result in the withdrawal of the financial aid,
excommunication and the use of disobedience clauses.

The institutions can be compared using four parameters, although there is an indispensable
previous step which is the strict separation of the royal power, which cannot interfere, and the
institution’s composition of members of the Estates only:

1. Origin

a) Political pact, legally explicit and with a vocation for permanence. This was
the case of Brabant (1312). The result was a temporal and unstable institution suppressed
apparently without an explicit administrative act.

b) Practical solution, not necessarily legally explicit and without vocation of
permanence. This was the case of Catalonia (1359), Venaissin (1399) and Navarre (first
appointments 1524). The result was they all became permanent institutions years after the
first appointments, as well as being abolished by an explicit administrative act resulting from
an absorption and administrative centralization by another entity, as represented by the decree
of Nueva Planta in 1716 for Catalonia, the official annexation to France of Venaissin through
a federal pact between Avignon and the county that would create the department of Vaucluse
in 17912%, and the Ley Paccionada of 1841 for Navarre. All these actions gave way to the
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suppression of the independence of the territories and their legal and political status with the
creation of provincial institutions.

2. Nature

a) Judicial and supervisor of the pact. The Council of Kortenberg’s main
purpose was to become the guarantor of the charter that created it, being able to use judicial
instruments to correct abuses. Nevertheless, this did not prevent it from attempting to develop
actions of another nature such as the following point, as it did in 1374, although without
much success.

b) Financial and fiscal administration. This was clearly the example of the
Catalan and Navarrese deputations and the elects of Venaissin, although finally the three were
provided, in one way or another, with the power to defend the rule of law and their powers
and administrative proceedings for which they obtained judicial powers or judicial initiative.

3. Autonomy

a) External dependence (parliamentary or another authority). The first stages
of implementation of the institution are usually based on appointments that depend on the
parliament, the sovereign or on a paritary process. This is how all the cases began, and how it
worked for the counsellors of Kortenberg, the elects of Venaissin and the deputies of Navarre.

b) Power of self-regulation and self-government. This is an advanced level of
the implementation of the institution established by a system to reinforce autonomy. It came
about after the Estates realized that the utility of the institution could not depend on external
appointments, as these destabilize the institution, reducing its meaning and practical use.
From 1413, the foundations for a completely independent operation were established for the
Catalan Generalitat, which would not need the parliament, the King or another authority to
appoint its members, president and staff at the service of the institution. This marked the
beginning of concerns over compiling the rules that governed its jurisdiction and
independence from the rest of the country's institutions; an example of its high level of
institutionalization. The appointment of the elects of Venaissin depended, as of 1530, on their
access to a certain position, syndic or consul, which automatically made them elects of the
county.

4. Material

a) Limited competencies. This is also a characteristic aspect of the first stages
of implementation of the institution in which the attributions are limited. The case of Brabant
is the least dynamic in this respect, while the rest progressively moved on to stages of
multiple attributions. In general terms, we can say that the Council of Kortenberg was never
legally provided with other attributions than those established by the charter. It was a
representative council that had to safeguard and correct the pact brought about by its
promoters. Under special circumstances and in the event of a political crisis, it surpassed
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these competencies, because the country recognized it as the only legitimate representative.
This characteristic is common to all the examples.

b) Multiple competencies. Institutions with fiscal roots show an evolution in
which, on the one hand, the law itself provides them with more powers that tend to exceed
purely administrative attributions, and, on the other hand, they also acquire a special political
personality due to their competencies established by law, as well as unofficially in moments
of special political contexts. The competencies of these kinds of institutions, initially created
to be the executor arm of the Estates’ donation granted to the monarch, became complex and
part of the political and legal culture of the territory. In its maximum development, the
Catalan Generalitat i) represented government action, because it controlled the taxation of the
whole of the Principality, with a major impact on Catalan finance and economy; ii) was an
instrument of territorial decentralization; iii) throughout its history, developed a legal
framework that was important not only for its procedural, functional and organizational
matters, but also because it created a system of personal legal status based on a regime of
incompatibilities, and transparency in the exercise and remuneration of the post; iv) had
regulatory powers and broad public competencies; v) performed political and diplomatic
functions during crises affecting other bodies of the Principality; vi) constantly and
systematically maintained the representation of the Estates and main actors in its structures;
and finally vii) had the features of a constitutional court, because it was a guardian of legal
order. The Deputation of Navarre appears with similar characteristics: i) In its role as a
guardian of legal order, it controlled the royal power, having to approve any disposition
affecting the kingdom before the Royal Council’s consent, and also making use of the direct
appeal to the King in order to protect the Navarrese prerogatives; ii) It played an essential
role in the public economy and finances because it managed the taxation of the kingdom,
defending the policy of customs, and promoting industrial activity; iii) It developed a
domestic policy based on safeguarding territorial integrity using military administrative
powers; 1v) It defended the interests of its naturals through a policy of education, social care
and during wartime; v) It developed a policy of public works and public expenditure; and
finally vi) It defended the interests of the kingdom through a foreign policy oriented towards
its relations with other territories and the Holy See. The powers of Venaissin’s elects were
also in this line: 1) the power to deal with all matters (although later limited); i1) the election
of the treasurer; ii1) the appointment of ambassadors and their instruction; iv) the right to
receive, examine and process the requests and demands for the Estates; v) the establishment
of taxes, with the approval of the Rector, in urgent circumstances without the Estates’ consent
(although they lost this power); vi) the organization of all the expenses, and authorization and
monitoring of all the activities of the treasurer (although these tasks were later delegated to
the account auditors); vii) administration and defence especially in times of religious wars;
and viii) the approval of treaties.

B) A Widespread Phenomenon

There are several reasons that can explain the expansion of ideas and trends in medieval
Europe. As of the 13th century communication was generated throughout the continent
through a common repertoire based on texts such as the Bible, Roman law, Canon law, the
classics, etc. J. Watts considers that the glosses that circulated in the Europe of the 13th and
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14th centuries were not academic exercises, but attempts to circulate appropriate and
manageable opinions, something related to the expansion of legal, political and theological
knowledge through multiple channels, such as universities, ecclesiastical centres or through
the vernacularization of language. On the other hand, this communication could also be
explained by the emergence of informal networks such as the Royal Courts, as a means of
communication and exchange between members and followers, and as social centres with a
mechanism that generated political solidarities. Also clans, families, political alliances and
informal ties were fundamental to political life.** All this helps to explain why we cannot
speak of isolated phenomena but rather of the particularities of certain common structures.

The Catalan Generalitat would have an impact and represent a significant policy and
influence throughout the Iberian territory. In the Crown of Aragon, the Kingdom of Aragon
had its treasurers, which performed similar duties to those of the Catalan deputies creating
the Deputation of the Kingdom in 1412. Imitating the Catalan case, the Kingdom of Valencia
created its Deputation as of 1419. Outside the union, the Kingdom of Castile created its
deputation in 1525, executing the services agreed in Courts, especially in charge of the
administration of the so-called service of millions (a tax on the consumption of a series of
spices), and proceeding the catchment of some royal incomes. We also find some similar
examples throughout the Basque provinces, where the Juntas Generales became an executive
delegated body, with a general regiment in Bizkaia in 1500, a general deputy in Alava at the
end of the 15th century, and a general Deputation in Gipuzkoa in the mid-16th century.?

According to Girard, the influence of Venaissin over Provence is clear, enabling a parallel
depiction of their institutions, starting with the causes and effects that originated them.
Among other things, the clergy and the nobility had a weaker position against a Third Estate
that supported most of the public burdens, thereby claiming a greater role for itself. A sense
of having fewer assemblies reflects the intention of making government action clearer and
more manageable, and also promotes efforts to fight against the autarchy. In Venaissin, for
instance, the figure of the Rector was reduced to its honorific and judicial powers in
contradistinction of the great autonomy that the elects acquired. The delegates in Provence in
charge of replacing the Estates’ meetings were the procureurs. A royal ordinance of 8§ May
1543 established that every year, a member from the clergy, two from the nobility and three
from the communes would form a commission or assembly in order to manage all the affairs
of the province, together with the Archbishop and consuls of Aix, and execute the decisions
of other assemblies. From the 7th century, the number of procurators varied, and a distinction
was drawn between procureurs-nés and procureurs-joints; two bishops, two fief-haves and
two delegates from communities, meeting in special circumstances. Because of its features
and role, this kind of meeting can be compared with the General Assembly of elects of
Venaissin. The Estates of Provence terminated their sittings from 1639, hence the meetings of
this commission represented their replacement. The presidency of this council was exercised
by the Archbishop of Aix, then two lifetime elects from the clergy and two from the peerage
were elected by the same commission, a custom sometimes criticized by noblemen. The

294 7. Watts, La formacion de los sistemas politicos. Europa 1300-1500, pp. 167, 169, 172, 174-176.

295 G., Monreal Zia, and R., Jimeno Aranguren, Textos histérico-juridicos navarros, II historia moderna,
Gobierno de Navarra, Pamplona, 2011, pp. 587-588.
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whole territory was also present in this assembly, every viguerie through its first capital
consul, and the rest of the sixteen communities by means of their consuls as well. All together
they submitted to vote on the donations and tax imposition and gave powers to the
procurators to manage all urgent affairs without this assembly.?%

According to van der Straeten, the institution that would have had most similarities with the
Council of Kortenberg is Liege’s Court of Twenty-two, which appeared in 1316 when the
nobility and the cities would have seized the peace of Fexhe-le-Haut-Clocher to impose the
creation of this court that would monitor all officials and judges and correct all abuse and
misjudgment. Except for some interruptions, this court subsisted until the end of the Ancien
Régime. The three orders were represented, eight from the two privileged orders, and 14 from
the cities. Its main power consisted in forcing the person who had prevaricated to repair the
grievance by imposing sanctions. It prosecuted everything against the law and there was no
appeal until 1487, when the judgments could challenge the Estates, not the bishop-prince,
who could not revoke any of his court rulings, nor appoint its members, but was not subject
to its jurisdiction either. The court met once a month and gave protection to the plaintiff
during the process. It seems it kept its organizational influence and perfection for a long time,
which, along with its only dependence on the Estates, made it a strong institution compared
to the weakness shown by the Council of Kortenberg.

The comparative notes of J. van der Straeten offer very interesting data about some
institutions, distinguishing those of a judicial nature from those of a more political one. He
considers that, depending on several factors (such as personality and other necessary
elements), the councils could be dominated by the princes or by the Estates. The marquisate
of Brandenburg or the counties of Berg and Juliers were silenced by their sovereigns. On the
other hand, in some ecclesiastical principalities the dynamic was to favour the emancipation
of the orders, such as in Magdeburg, Osnabruck, Salzburg, Padeborn or Munster, which had a
council of Forty-seven. In the secular principalities the orders took advantage of political
crises (such as dynastic ones) to impose themselves. This is what would have happened in
Waurtenberg, Liineburg with the advice of eight knights and three villages, or in Lower
Bavaria with the council of the Sixteen. These are all examples from the late 13th and early
14th centuries, of a political nature and composition (most of them with all the orders as
members) making it quite distant from the Council of Kortenberg.

The terms of the Charter of Kortenberg that led to the establishment of the council can
similarly be found a hundred years ago in the English Magna Carta (1215), which, in its
article 61, established the Council of the Twenty-five, a freely designated institution by the
barons and that later would use the system of co-optation. The council would be responsible
for correcting breaches of the charter, which could be reported to four of its members who
would urge the King to redress. If in forty days the damage had not been repaired, the entire
council could take necessary measures, such as authorizing the right of disobedience.
According to van der Straeten, it is a more primitive, feudal and powerful council. It was
eliminated from the later confirmations of the Magna Carta, although as of 1258, a
commission of 24 barons elected on a paritary basis would collaborate with the functions of

296 J_Girard, Les Etats du Comté Venaissin, pp. 151-152.
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government favouring the gestation of the parliament. Another similar case would be the
failed example of the Council of Twenty-eight ordered by the French parliament of 12562%7,
raised at a time of political crisis (Philippe le Bon’s captivity) and serious accusations of
corruption in the royal environment that would appoint the said council composed of four
ecclesiastics, twelve nobles and twelve bourgeois, with the power to bring order to the
kingdom, self-regulation and to be consulted for monetary matters. This approach was too
ambitious and only existed in the drafting.

Van der Straeten takes into account institutions from the most judicial and without
independence of the royal power, such as the Audience of Flanders**®, to those of a more
political nature such as those of the German councils. The only institution of a fiscal nature
mentioned is the creation of the Council of Ten of the cities of Luxembourg, La Roche and
Durbuy in 1214 with the aim of controlling and approving the finances and royal expenses;
the historian gives no more data. He considers that these are cases preceding the political
representation of the orders clearly influenced by the feudal council, because the feudal law
obliged the Lord to take counsel from the vassals in justice and law, primarily, and reflects
the expression quod omnes tangit ab omnibus adprobari?®®, of Justinian origin and adopted
by the Canon and Civil law as a joint authority in the convocation of the most important
figures, although Hébert differs on its mandatory nature. The use of this expression must be
observed rather as a general duty to advise or assist. In fact the formula of requiring
consilium is found in many convocations since Carolingian times, hence, auxilium et
consilium was disseminated as the duty of the vassal to respect his lord.3% Later, the principle
of quod omnes tangit would have facilitated the collection of taxes through assemblies
oriented towards consent.3’! From the reading of these authors, and especially the case of
Brabant, I have concluded that the differentiation between order and estate is not accidental.
This differentiation can explain why the institutions derived from the orders or Estates have
certain characteristics. We could say that an order is a rather disorganized political
corporation that does not have a certain legal personality, but because of its political,
economic and social importance can not be ignored by the monarch, who requests advice or
help for government matters and when his political and economic positioning presents
symptoms of weakness. On the other hand, the Estate is the same as the previous entity, but,
in an act of self-recognition, it is organized internally and under a legal personality that
provides legal and political recognition in the structure of power, so that not only can it not be
ignored by the monarch, but it also establishes a bond of mutual dependence. This would
explain the characteristics of the Council of Kortenberg, an institution formed by just two

297 Analyzed comprehensively by M. Hébert vid. M. Hébert, Parlamenter:

298 The Audience appears from 1333. It was suspended in the worst years of the Hundred Years’ War between
1339 and 1346, and re-established in 1370 and 1378, the years of its splendor. The institution disappeared in
1386 when the Council of Flanders was created with an independent judicial section. The Audience was not an
independent institution, but part of the Count’s council in judicial matters. It had a number of members that
varied between three and 24, and which never came from the high nobility. Without its own administrative staff,
it judged cases reserved for the Duke and did not develop any political characteristics. It controlled the lower
judges and had the exclusive competency for cases of defenselessness. J. van der Straeten, Het Charter en de
Raad van Kortenberg, pp.232-239.

299 Ibid.
300 . Hébert, Parlamenter, p. 99-101.
301 1. Watts, La formacion de los sistemas politicos. Europa 1300-1500, p. 245.
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orders, the nobility and the third order. The ecclesiastical order appears as an atomized unit
through the abbeys of the country, and was not reorganized as an Estate until 1421, when the
Dry Estaeten van Brabant gave rise to a new institutional stage, the moment when the
council disappeared.

The most important contribution in terms of tax institutions is that of M. Hébert, who
considers that the most evident manifestation of the appointment of the elects or deputies is
the management of a subsidy or donation consented by the assemblies of representatives, the
territories of the Crown of Aragon being the most prominent in this aspect. There are other
examples of the same nature. In 1347, in Normandy, the states elected a commission of three
deputies (trois élus), one for each order, to organize and manage a tax. Subsequent assemblies
would follow this example, such as Langue d'Oil in 1347, 1355 and 1358; Languedoc from
1356, Artois in 1363, and Dauphiné from 1367. In Frioul sei deputati della patria would have
played an important role from 1379. Gédauvan in 1403, Vivarais in 1422 or Velay in 1425
would be other examples that, along with the aforementioned cases of Provence and Béarn,
would form a set of institutions whose origins lie in the interval that separates the celebration
of assemblies of representatives.>*? The influence of this institutional conception is evident in
the territories of the Crown of Aragon, the French Midi and Provence. The terminology of the
offices of deputies, elects or auditors; their functions and even the legal and fiscal
terminology such as the tailles, focs or violari,*”® which were so well known in Catalonia and
that also appeared in the County of Venaissin with exactly the same function, all show the
level of influence of the new financial techniques by creating public debt.

The Catalan Deputation and Venaissin elects show many similarities: they both had broad
powers, they became the true rulers of their respective countries, they had different stages,
they could impose, collect and administer taxes and create debt and their election systems
were made independent from the royal power and the Estates as a whole. It seems that the
state of information of the elects is much more limited than that of the deputies. From my
point of view, these did not have the independence enjoyed by the Generalitat because, for
many years, they deliberated with the Rector, and then acted more as a restricted council,
albeit with the representatives of the country, but not with the strict separation of the Catalan
case. This is a differentiating aspect, the Generalitat was strictly separated from the royal
power, and, in some way, from the Court when it was not gathered. That gave it its own
jurisdiction with a legal and political personality, which we do not see in any of the analyzed
cases.

In the end, what is clear is the transformative capacity of the entrance of the Third Estate in
the political and legal arena. The access of the Third Estate to the spheres of power
traditionally reserved for the privileged orders coincides with a way of understanding the new
state’s taxation. Different institutions were filled with officials in charge of monitoring the
government’s activity, who came from the Third Estate, as a way of providing a neutral or
independent view and preventing it from any abuse of power. This was a power subjected to

302 M. Hébert, Parlamenter, p. 516-523.

303 M. Hébert found the term in the manuscript 793 of the Bibliothéque Inguimbertine, which describes the
emission of violarii in 1404. Ibid., p. 520.
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counterbalances, which, depending on the emancipatory capacity of the Estates, the radical
separation and the imitation of the structures (a chancellery, an archive, staff) would give rise
to an administration with greater or lesser political personality.
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1. L’existencia del Llibre de Vuit Senyals

Sén poques les dades que ens informen de 1’existéncia del Llibre de Vuit Senyals (LVS). No
apareix a cap arxiu un manuscrit intitulat com a tal i que per tant elimini qualsevol dubte
sobre la seva autenticitat. Tanmateix ens n’arriben referéncies mitjancant dues fonts
principals; el Repertori Gros o inventari de I’arxiu de la Diputacié que es comenga a
confeccionar a partir de 1596, i un manuscrit de capitols y actes de cort antichs datat al 1611.
També hi ha una tercera font, que fou clau per a poder identificar el manuscrit, i que ens parla
del LVS en la glossa aclaridora al marge del manuscrit de I’ACA G-155/3.

Les dues primeres fonts mencionades son lligades a la figura del notari Pere Pau Vidal, qui
apareix vinculat a la diputaci6 a partir de 1’octubre de 1573 quan, el dijous 29 d’aquell mes,
els diputats el nomenen ajudant comu del regent los comptes i racional.’** Uns anys més tard,
concretament des del 13 de gener de 1578, apareix com ajudant ordinari de la scrivania
major y deservint dit offici de scriva major, és a dir, en algun moment és nomenat ajudant
ordinari de 1’escriva major pero exercint-ne les funcions d’aquest Gltim de manera accidental
segurament en substitucio del titular.’®> Aixi fou fins que dimecres 16 de juliol de 1597
I’escriva major del General de Catalunya Lluis Rufet renuncia al carrec, moment en que
Vidal passa a ser-ne el titular.3%® Sembla que exerci el carrec fins el juliol de 1618, quan
apareix encara com a titular perd substituit temporalment pel notari Francesc Colberd’", i
definitivament rellevat per Antoni Thi6 per setembre d’aquell mateix any3®, el qual li compra
I’ofici tal 1 com reconegué Thi6 en la seva rentincia formal al carrec el 29 de novembre de
1635.3%°

1.1 El Repertori Gros de I’arxiu de la Casa de la Diputacid

L’actuacié arxivistica esdevé un element clau de les estructures de poder a partir del segle
XIII. Des del segle XIV s’intensifica la preocupacio per guardar les lleis d’una forma més
acurada en els centres de poder, fent que es vagin consolidant progressivament les cultures de
creacio legislativa 1 de pensament de govern. Per altra banda, la legislacié sera vista pels
estaments com un factor politic i un recurs de reforma i resolucié entorn a una autoritat
consolidada.’!? La Catalunya i I’Europa de la baixa edat mitjana i principis de I’edat moderna
eren un conglomerat de diferents espais jurisdiccionals (batllies, vegueries, senyorius,
ciutats...) que interactuaven entre si sota una multiplicitat de normatives que feien la

304 3. M. Sans i Travé, Dietaris de la Generalitat de Catalunya, vol. II, Generalitat de Catalunya, Departament
de la Presidencia, Barcelona, 1994, pp. 423-424.
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307 fbid., vol. IV, p. 368.
308 fpid, p. 373.
309 fbid, vol. V, p. 1725.

310 3. Watts, La formacion de los sistemas politicos. Europa 1300-1500, Publicacions Universitat de Valéncia,
Valéncia, 2016, p. 238.
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legislacié poc clara, de forma que els arxius es convertien en agents justificatius d’aquelles
legitimitats. Aquests, doncs, seran vists com peces fonamentals lligades als principis
jurisdiccionals i de I’imperi del dret, font de precedents juridics que esdevenen un arsenal
d’autoritat.3!!

Segons Pérez Latre D’arxivistica als voltants del 1600 ¢és un periode de veritable
efervescéncia’!'? que ve precedit d’una época en que el estaments reivindiquen un millor
accés als principals fons del Principat. Els tres més importants son: 1’arxiu reial, I’arxiu del
Consell de Cent i especialment el de la Diputacié del General. Les tensions jurisdiccionals
d’una banda, fan que els documents siguin un recurs molt important; de 1’altra la maquinaria
de les Corts provoca un transit de documents imprescindible. Tant el rei com els estaments
foren conscients de la importancia de la conservaci6 de la documentacié de la institucid
legislativa®!3, i per tant de la instituci6 pactista.

S’ha de destacar que les darreries del segle XVI mostren els esfor¢os dels principals arxius
del Principat per endrecar i organitzar les seves estructures logistiques i descriptives, i que,
com considera Pérez Latre, pel que fa a ’arxiu de la Generalitat, culminaria amb I’elaboracid
del Repertori Gros de Pere Pau Vidal*'* Els anys en que aquest comenga a tenir un paper
rellevant dins la cancelleria destaquen també per la posada en marxa de la segona compilacid
de les Constitucions i altres drets de Catalunya de 1588-89, que té el seu origen a la Cort de
Montsé de 1553 la qual n’ordena la seva confeccié amb la deguda distincio de les que fossin
superflues, contraries a d’altres i corregides, aspecte que marcaria la principal diferéncia i
innovaci6 respecte a la compilacié anterior. Al 1564 encara no se li havia donat execucio, tal 1
com n’instaren a fer-ho els capitols de cort de la Cort de Barcelona d’aquell any. A la Cort de
Monts6 de 1585 la compilacio estava en principi acabada, tot i que sembla que I’exemplar de
la Diputaci6 s’havia perdut, 1 per tant mancava del permis reial, fet que n’impedia la seva
impressio. La mateixa Cort demana refer el procés de compilacio incloent-n’hi les noves
constitucions en curs, 1 que un cop finalitzat, se’n fessin dues copies, una pel virrei 1 I’altra
per a la Diputacid que no necessitaria del vistiplau del rei per a la seva impressio. Finalment
la comissio paritaria executora de la compilacié la dona per finalitzada el 18 de desembre de
1587, i fou impresa per I'impressor Hubert Gotart a partir de I’any segiient.’!> Les
preocupacions per tenir instruments de reafirmacio jurisdiccional 1 el desordre dels arxius de
la Generalitat marcaran els anys de Pere Pau Vidal dins 1’escrivania major.

L’estat de I’arxiu de la diputacio fou descrit per 1’escriva major Lluis Rufet, qui era ajudat per
Vidal, quan al 1577 considera que aquest es trobava en molt dolent orde y sens probatio y
correctio, y també sens repertori, en motiu de les seves tasques de clarificaci6 de la
normativa tributaria, un tema cabdal en la dinamica dels arxius i que fou un encarrec que la
Generalitat li féu i que hauria respost a la necessitat politica de clarificar la normativa que

311 M. Pérez Latre, Sercar, ordenar y fer inventari y index. Sobre arxius i institucions a Catalunya (segles XVI-
XVII), Lligal: Revista catalana d’arxivistica, Barcelona, 2004, pp. 74-75178.
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Justicia, Barcelona, 1988, pp. 128-129.
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avalava les politiques i1 poders de la institucio. Val a dir que al 1572 ja s’havia format una
primera comissioé per a redactar un document que guié€s la localitzacio dels fons. Sembla que
Rufet fou una figura polémica ja que atribui 1’origen d’aquest desordre a la figura del
racional, qui era legalment 1’arxiver de la institucio, i de qui deia que com era un figura que
no provenia del moén notarial n’era el causant de tal desgovern. De fet, sembla que durant
aquests anys confisca les claus i les escriptures del racional portant-les al seu arxiu,
actuacions que foren denunciades davant la Cort General per Antic Ribot de Palmerola,
racional al 1599.3'¢ Per tant, I’escrivania major en aquells anys es troba amb la necessitat de
reestructurar I’arxiu i treure’l d’aquell estat travessos en que es trobava, i d’assenyalar-ne els
culpables.

La dispersio de la documentaci6 a la casa de la diputacid aixi com la desaparicié d’alguns
documents van originar les actuacions de mobiliari i de centralitzaci6 de la documentacio6
més importants a partir de 1573. Posteriorment, a partir de 1581 es planteja la creacié d’una
cambra especifica i amb condicions optimes pel magatzem i consulta. Al 1579 els diputats
reiteraven les queixes sobre com es conservaven i amuntegaven algunes escriptures antigues
de gran valor a I’estanca de 1’ajudant d’escrivania, esperant uns nous armaris, algunes de les
quals es mullaren en dies de tempesta. Es tracta d’un periode en que 1’arxiu de la Generalitat 1
molts altres es troben amb la necessitat de crear uns arxiu més practics, dinamics,
centralitzats i curosos, ambicid que també provocara 1’especial necessitat d’adquirir i
centralitzar tota la documentacio6 dispersa que acaba en mans privades.’!’

Pel que fa al Repertori Gros, es tracta d’un llibre de 1100 folis actualment dividit en cinc
toms, amb index apart de 339 folis i més de 21 catalogant les matéries que son indexades.
Fou confeccionat durant el trienni de 1611 1 per tant arriba fins aquell any tot i que després li
seguiren dues altres continuacions en els triennis de 1669 1 1683 realitzades per Lluis
Valencia, també escriva major. La sistematica per a tal confeccio, la qual necessita d’un
notable equip de persones, implicava que primer de tot els llibres i escriptures eren
col-locades per triennis, el sistema cronologic que emprava la Diputacid 1 que elegi per a la
nova catalogaci6 de I’arxiu. Basicament d’aquests documents se’n feia una petita sintesi a les
pagines dedicades a cada trienni de I’inventari 1 se’n donaven altres dades rellevants. Un cop
acabada aquesta tasca es confecciona I’index, actualment el manuscrit ACA, Generalitat,
Serie G, 234/1 (G-234/1). Ara bé, es tracta d’una copia de 1’original, que és el G-234/1 bis, 1
que degut al seu mal estat es decidi fer-ne aquesta copia a finals del segle XVII.3!8

La consulta del Repertori Gros, el qual comprén les signatures G-234/1-11, només es pot
consultar amb microfilm. Vaig sol-licitar poder consultar I’index original (G-234/1 bis), que
no esta reprografiat ni disponible per a la seva consulta a la sala, perqué volia saber si la

316 M. Pérez Latre, Sercar, ordenar y fer inventari y index. Sobre arxius i institucions a Catalunya (segles XVI-
XVII), Lligal: Revista catalana d’arxivistica, Barcelona, 2004, pp. 83, 86, 891 109.

317 fbid., pp. 93-95 1 100.

318 Inventaris Generalitat G-4, ACA, Barcelona, 1984, pp. 1-3, 6. Sobre aquest document aparegut al 1984, la
majoria d’estudis actuals que hi ha sobre el Repertori Gros, que son pocs, citen aquest estudi que agrupa els
antics repertoris de la seccid generalitat amb la signatura G-234. Fins a aquell any 1’estudi de referéncia previ a
aquest inventari era el de Gonzéalez Hurtebise, tot i que s’adverteix que contenia algunes imprecisions i errors.
Les dades sobre els dos triennis que continuaren el repertori son proporcionades per la web de ’ACA.



104
PART IT

copia tardana que es pot consultar hauria omes informacio6 de 1’original de Pere Pau Vidal que
per a nosaltres és important tenir. Els dos manuscrits contenen la informacié que necessitem,
perd es tracta de dos documents amb notables diferéncies. La copia €s molt més extensa que
I’original, que seria més breu perqué només arribava fins a 1611. La copia tardana hauria
afegit més seccions materials per I’increment d’unitats arxivistiques ja que 1 original
comenca a Armades del General de Catalunya, quan la copia comenca a Abats i abadies. Una
altra opci6 seria que I’original tamb¢ hagués perdut folis durant el temps ja que no esta foliat
numericament, sin6 alfabéticament sobre pestanyes que sobresurten pel tall davanter. Tampoc
conté 1’original un index llistant les seccions i matéries i a quin foli es troben de I’index
general, aspecte que si trobem a la copia. Finalment el titol a I’original €s Libre o Repertori
de I’Archiu de la Scrivania major del General de Cathalunya, mentre que el de la copia és
molt més extens.3!”

Per altra banda, també conté informacid interessant el G-234/2, ja que és quan comenga
realment el Repertori Gros 1 Pere Pau Vidal n’exposa els motius i instruccions:

Orde de poder trobar los llibres y scriptures continuades en lo present libre

Pera que ab més facilitat se puguen trobar los libres y scriptures recondits en dit archiu de la
casa de la diputacio y lo any y dia y coses notables y de exemplars son en ells, y perque
aprés de trobats y trets de son lloch per mirar y pendre’n lo que sera menester se pugan
tornar en son propri lloch, en cada principi de pagina estara intitulat la instancia y nombre,
y los llibres estan en la tal instancia estaran institulats a la cuberta d’ells la instantia o
nombre de la instancia e's son lloch y en lo primer full axi matex esta intitulat lo matex
numero de la instantia, per so, com lo nombre de les cubertes en lo temps se podrie borrar y
aprés ab dificultat se trobarie, e per més facilitat de trobarsse les coses convindran sercar en
dits llibres y archiu, s’és fet hun libre gros tot rubrica en lo qual estan rubricats los casos y
effectes de les coses de importancia y de exemplars dits casos o effectes y no per noms de
perssones en la qual rubrica estan cotades les cartes del present llibre, de altra part hun altre
rubrica més xicha de tots los progessos de corts y coses exemplars fetes en dites corts, e per
trobar quiscun de dits llibres seran en dit archiu sera posada una rubrica general en la
segiient fulla y en les dos aprés segiients.>*°

... So és, en la una pagina, lo any y los libres se son trobats de dit any, assentant en lo cap de
quiscuna pagina lo nombre de la instantia o parestatge estan recondits los libres del tal any,
vy de quin trienni son los tals libres y los deputats y oidors de comptes eren en dit any e
trienni, e lo dia y any comenssa y acabe quiscu de dits libres y en la pagina segiient al devant

319 fndex o repertori del llibre que és sumari dels llibres de deliberacions, dietaris, registres y altres recondits en
lo archiu de la casa de la Deputacié del General de Cathalunya, lo qual comensa lo any 1350 fins lo trienni
1611, exclusiu e renovat de orde dels molt il-lustres senyors deputats y oydors de dit General per Joseph de
Sauleda, cavaller; y Joan Ribes, notari publich de Barcelona en lloch de Joan de Argila, secretari scriva mayor
de dit General. Essent deputats los molt il-lustres senyors lo doctor fra Joseph Sastre y Prats, abat de Sant Pere y
Sant Pau del Camp y de la Portella de ’ordre de Sant Benet; don Joan Amat y Despalau; y Joan Baptista
Perpinya, ciuteda honrat de Gerona. Y oydors de comptes los molt il-lustres senyors fra don Francisco Ferrer y
Desgiiell, prior de Sant Cugat del Valles; de dit orde de Sant Benet don Joseph Meca y Cassador; y lo doctor en
medecina Honofre Monsalvo, ciuteda honrat de Barcelona. G-234/1.

320 G-234/2, 1. 2.
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de la dita, les coses notables son en quiscu de dits libres per fets o casos y no per noms de
font ni cognoms per trobarse ab més facilitat, comensant des del més antich libre se és
trobat... que comensa al primer de agost, any MDLXXXXVI, per Pere Pau Vidal, notari,
scriva major de dit general.*?!

Pel que he pogut comprovar, I’index general cataloga les unitats arxivistiques per materies,
cada seccid d’aquestes materies les numerava i n’indicava a quin foli del repertori eren
descrites. Quan es consulta, un cop revisat I’index general i haver trobat el foli que interessa,
el primer que es troba és el trienni dins el qual s’hauria confeccionat el document que s’ha
cercat, del que se n’explica breument el contingut, el foli original d’on es treia la informacio,
’anterior ubicaci6 que tenia en els armaris antics i altra informacié com bé detalla 1’escriva
anteriorment. Resulta molt interessant la contextualitzacid historica amb la qual Pere Pau
Vidal acompanya les seves explicacions de caire més técnic tal com mostra el segiient text en
concret que precedeix els folis propiament de contingut del repertori:

En les fulles segiients seran assentats los libres se son trobats en ésser en la casa de la
deputatio y archiu de lla dit de la scrivania major y les coses notable y de exemplars son en
dits libres, coses, processos de corts, registres, dietaris, libres de albarans, manaments y
altres. Y comensen des del més antich, si és trobat que és de 1350, no perque fins aquella
hora no y hagués ja hagut general ni deputats, ans bé és cert n’i havia agut molt attras com
apar per diversos capitols de cort y constititions continuades en hun libre gros de pergami és
en dit archiu continuat avant en lo present libre en cartes (espai en buit) y altrament del qual
apar manifestament y és cert que més de cent anys attras n’i havia aguts y que lo general de
Cathalunya comenssaren des de que lo principat de Cathalunya fonh del rey de Arago.
Empero per lo larch discurs de temps y moltes mortaldats, hagué en Cathalunya com
altrament dits libres de dits anys attras no-s troben y axi lo primer que s’és trobat y los altres
aprés son los segiients ab los casos y coses notables particulars en ells contengudes,
continuats y comenssant en cartes VIII, és la fulla segiient y aprés consequetiva:3??

El Repertori Gros proporciona referéncies sobre el LVS. No son molt exhaustives, pero ens
indiquen clarament que el LVS era a I’arxiu en aquells anys de catalogacio. El manuscrit
G-234/1 conté una seccié anomenada Librater y llibres diversos que, en el foli 208v (159v de
I’original, després de descriure unes tretze unitats arxivistiques) indica:

Llibres diversos, ¢o és, del poder dels deputats, constitucions del rei en Pere y de Vuit
v Quatre senyals, foli 1075.

Per tant, I’index remet al foli 1075, que es troba al manuscrit G-23